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(i) 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 


1. Did the trial court err in refusing to grant plaintiff’s request 
for instructions on the last clear chance doctrine on facts where the de¬ 
fendant was driving on a street controlled by a stop sign, and as he ap¬ 
proached an intersection his vision of eastbound traffic on a right angle 
intersecting street was obstructed by a wall, and upon passing the wall, 
he had some 27 feet prior to a collision with plaintiff to observe plain¬ 
tiff’s car, and where on defendant’s own testimony he was traveling from 
one to two miles per hour, and he could stop, as stated by him, practically 
instantaneously, and where it further appears that the plaintiff driving on 
the favored highway had not seen defendant’s automobile and was not aware 
that defendant had entered into the intersection, and there is evidence from 
which the jury could find that if defendant had maintained a proper lookout 
he could have seen plaintiff’s situation and peril and he could have avoided 
the accident? 

2. Where the decisions of the local appellate courts have defined 
and stated the standard of care to be exercised for compliance with a traf¬ 
fic regulation in stopping and yielding the right of way at a ’’stop” sign, 
did the trial court err in refusing to grant plaintiff’s requested instruc¬ 
tions under like circumstances which defined acts of negligence and stated 
the standard of care to be exercised in accordance with said decisions, 
and where the Court further instructs the jury that the standard of care 
required to be exercised by defendant is that of reasonable and ordinary 


care? 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 

No. 12,934 
MARIE MILLER, 

Appellant 

v. 

EARL B. SMITH, 

Appellee 

Appeal From The United States District Court 
For The District of Columbia 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This action was filed by appellant in the United States District 
Court for the District of Columbia to recover damages for personal in¬ 
juries. Judgment was entered for the appellee upon finding of the jury 
for the appellee. Appellant has appealed to this Court under the provi¬ 
sions of section 1291 of Title 28 of the United States Code. 

STATEMENT OF THE CASE 

Plaintiff-appellant sustained personal injuries on May 9, 1952, at 
the intersection of 36th and Albemarle Street, N. W., when an automobile 
which she was operating was in collision with an automobile operated by 
defendant-appellee 0 

The north sidewalk of Albermarie Street, west of 36th Street, is 
10 feet wide, consisting of a tree space of 4 feet and a sidewalk 6 feet 
wide. Directly behind the intersecting sidewalks at the northwest corner 
of 36th and Albermarle Street is a wall approximately 7 feet in height 
(Plat, Dts Ex. 4). The wall acts as a retaining wall for a terrace back 
of the wall. 


2 


Prior to the accident, plaintiff was traveling in an easterly direc¬ 
tion on Albermarle Street towards 36th Street, and defendant was driving 
south on 36th Street approaching Albermarle Street. Albermarle inter¬ 
sects 36th Street at a right angle to 36th Street. Albermarle Street is 
34 feet wide, and 36th Street is 30 feet wide. The streets are of con¬ 
crete and there is a slight decline for both streets at the intersection. 

(JA 32). 

36th Street is controlled by stop signs at Albermarle. The stop 
sign on 36th Street which controlled defendant’s movements was 17 feet 
north of the north curb of Albermarle Street (Dt. Ex. 4). The accident 
occurred at approximately 7:30 in the morning, and weather was clear. 

By reason of the existence of the wall, defendant was unable to 
see vehicles coming from his west on Albermarle Street until he reached 
a point beyond the wall (JA 37). Plaintiff’s vision of vehicles traveling 
south on 36th Street was also obscured by the wall. After passing the 
wall, defendant claimed that his vision was partially obstructed by a 
tree in the tree space in front of the wall on Albermarle Street (JA 37). 
This tree is one foot in diameter and is about 16 feet west of the west 
curb of 36th Street (Dt. Ex. 4). Measurements and the prevailing phys¬ 
ical conditions at the intersection and the northwest corner are shown by 
the scaled plat and photographs received in evidence. The plat and photo¬ 
graphs have been transmitted to this Court, and the photographs being 
plaintiffs Exhibits ID and 2B and defendants 7 show the intersection, wall, 
and tree in front of the wall on Albermarle Street, as well as other gen¬ 
erally prevailing physical conditions. 

Plaintiff’s explanation of the occurrence as shown by her testimony 
was that in approaching 36th Street, she looked to her left and then to her 
right and she then proceeded straight ahead (JA 8). She was driving at a 
speed of about 20 to 25 miles per hour and to the right of the center of 
the street (JA 7). She stated that she was familiar with the intersection. 
That in approaching the intersection from the west at a distance of about 
100 feet from the intersection, to be able to see an automobile that had 
stopped for the stop sign on 36th Street, the hood of the automobile would 
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have to be up by the sidewalk of Albermarle Street (JA 13). 

Plaintiff did not see any automobile stopped beyond the wall as 
she approached 36th Street. She did not see defendants automobile until 
a passenger with her, a Mrs. Doonan, stated M he is going to hit you”, and 
plaintiff then turned her head (JA 11) and she then just saw the defendant’s 
car as it struck her automobile (JA 8). On plaintiff’s version of the ac¬ 
cident, the right front of defendant’s automobile struck the left side of 
her car ahead of the front door (JA 9). The force of the collision caused 
her automobile to veer to the right and to strike the curb of the southwest 
corner of the intersection and plaintiff sustained her injuries (JA 11). 

Plaintiff’s testimony was supported by the passenger, Mrs. Doonan. 
She testified that just as plaintiff entered into the intersection she turned 
her head and saw defendant’s automobile about to strike plaintiff’s car and 
she said to plaintiff that the other car ”was going to hit you” (JA 14, 15). 

A policeman assigned to the Accident Investigation Unit fixed the 
point of impact at approximately 17 feet south of the north curbline of 
Albermarle and 14 feet east of the west curb of 36th Street (JA 32). He 
testified that defendant told him at the scene of the accident that defen¬ 
dant was traveling approximately 2 miles per hour at the time of the ac¬ 
cident (JA 32). 

The defendant, a mechanical engineer, 73 years of age at the time 
of the accident, testified that he was coming south on 36th Street, approach¬ 
ing Albermarle Street. He stopped at the stop sign, but because of its 
distance behind the sidewalk of Albermarle, and because of the wall, he 
could not see up or down Albermarle Street (JA 33). He moved forward 
until he thought he could see, and have an ample view of Albermarle 
Street. He moved forward to about the curb line. At that point he did 
not see anybody (JA 33). No impression was made on his sight there and 
it looked to him like things were clear. He moved slowly forward one or 
two miles an hour (JA 33). After he moved in a short distance, he saw 
a flash of a car approaching. From the time that he noticed the car ap¬ 
proaching, he supposed he had a distance between his car and the one ap¬ 
proaching, as he remembered something like 10 or possibly 15 feet 


(JA 33). He tried to yield the right of way, but before anything could 
happen, the approaching car, as contended by him, hit his right front 
corner (JA 33). His car apparently did not move beyond the point of 
impact (JA 16). 

The first impression that he got of the ladies in the car was that 
their faces were turned towards each other as though they were talking 
(JA 34, 36). On cross-examination, he stated that the point at which he 
hesitated after having stopped at the stop sign was not quite to the north 
curbline, about 1 or 2 feet from the north curbline (JA 35, 36). From 
that point he looked about 30 feet to his right. He stated that from that 
position he could see about 30 feet up Albermarle Street (JA 36). When 
asked if there was any reason why M you couldn’t see more than 30 feet 
to your right when you looked to your right?”, he answered, ’’because 
I was looking at an angle across Albermarle Street”. He also stated 
that he didn’t remember that he could see more than that distance (JA 36). 

He testified that from the time that he looked to his right on Alber¬ 
marle Street to the time of the accident, his speed was ’’one or two miles 
an hour” (JA 36). He conceded that the rate of speed at which he was 
traveling could be ’’considered almost zero” (JA 37). The impression 
he got was that the driver of the other car had not seen him (JA 36). 

Except for reaction time at the speed he was traveling, he stated that he 
could stop practically instantaneously (JA 36). At his speed he could stop 
in a half to three quarters of a second (JA 36). He did not sound his horn 
(JA 36). He was familiar with the wall situation and he had on several oc¬ 
casions noticed the difficulty in seeing (JA 37). Although he contended 
that he was struck by plaintiff’s automobile, at one point he answered in 
response to a question, ”1 did not bring my car to a stop. It was still 
moving when I hit the other car” (JA 36). 

At the taking of his deposition, defendant stated that he and plain¬ 
tiff entered into the intersection at just about the same time, and this 
testimony was read into evidence (JA 39). In the deposition, he was 
asked if there was any reason why he had not seen plaintiff’s automobile 
at the time that he looked, he answered ’’the view to my right is obstructed 
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by a brick wall and some shrubbery. It is very difficult to see anything” 
(JA 40). At the trial, and on the second day of cross-examination he 
stated that a driver would have to come pretty close to the curb on Alber- 
marle street before he can get any reasonable view, and even then the 
view is obstructed because of a tree ’’shown on the chart” (R. 241, JA37). 
Certain of plaintiff’s proposed prayers were denied. Plaintiff’s request 
for the prayer on last clear chance, (plaintiff’s prayer no. 14), was denied 
as were her prayer’s no. 6A and 6B, covering the requirements of care 
to be exercised by a person on a street controlled by a stop sign. 

The jury returned a verdict on the evidence for the defendant, al¬ 
though granting a verdict against the defendant Smith for the passenger 
Doonan, whose case had been consolidated for trial with plaintiff’s case. 

REGULATIONS INVOLVED 

Sec. 28 (b) of the Traffic Regulations of the District of Columbia: 

At any point at which an official ’’stop” sign has been 
erected all vehicles shall come to a complete stop and 
shall yield to other vehicles within the intersection or 
approaching so closely thereto as to constitute an im¬ 
mediate hazard but said driver having so yielded may 
proceed and other vehicles approaching the intersec¬ 
tion shall yield to the vehicle proceeding into or across 
said intersection. 

STATEMENT OF POINTS 

1. The trial Court erred in denying plaintiff’s requested instruc¬ 
tion no. 14, being the last clear chance prayer. 

2. The trial Court erred in denying plaintiff’s request for instruc¬ 
tions no. 6A and 6B stating the duty of care required to be exercised by 
defendant and defining negligence under the circumstances. 

SUMMARY OF ARGUMENT 

1. The evidence made out a case of application of the last clear 
chance doctrine, and it was error to deny plaintiff’s request for the in¬ 
struction. 

2. Plaintiff’s request for instructions as to the standard of care 
to be exercised by defendant was based upon the standards as stated by 
local appellate courts in decisions based on similar facts. It was error 
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for the trial court to deny the instructions, and the trial court erred in 
believing that under such circumstances the standard of care was that of 
reasonable care notwithstanding the decisions defining the standards of 
conduct. 


ARGUMENT 

I 

THE EVIDENCE JUSTIFIED THE APPLICATION OF THE LAST CLEAR 
CHANCE DOCTRINE AND THE COURT ERRED IN REFUSING TO GRANT 
PLAINTIFF'S REQUEST FOR THE INSTRUCTION 

The case was submitted to the jury on the question of negligence and 
contributory negligence. Plaintiff now contends that the evidence justified 
an instruction on last clear chance, and that it was error to refuse the re¬ 
quested instruction (JA 18). 

Plaintiff stated that she was familiar with the intersection, and 
she knew that she was on a "through” street protected by a "stop" sign at 
the intersection (JA 10). From past experience, she knew that if a vehi¬ 
cle stopped at the stop sign for southbound traffic, it would come to a stop 
beyond the wall and could be seen at that point by eastbound traffic (JA 13). 
Plaintiff looked to her left in approaching the intersection and did not see 
any vehicle that had stopped (JA 8). She then looked to her right, and then 
continued straight ahead (JA 8). She did not see the plaintiff’s automobile 
until a passenger stated "he is going to hit you". She then turned her head 
to her left just as defendant’s automobile was about to strike her (JA 8). 
Plaintiff placed reliance upon the fact that a stop sign was on 36th Street 
and she was on a through street. Defendant stated that plaintiff’s face was 
turned toward the passenger when he first saw her (JA 36). Plaintiff was 
obviously oblivious to her peril. 

On the testimony of the parties, there was no other traffic in move¬ 
ment at the time, and on plaintiff’s testimony, apart from the wall, there 
was no obstruction to vision west on Albermarle (JA 13). Defendant testi¬ 
fied that a tree on the north side of Albermarle tended to obstruct his vi¬ 
sion after he passed the wall (JA 40). This will be discussed hereafter. 
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It was for the jury to say on the evidence whether defendant in the 
exercise of reasonable care should have seen plaintiff T s automobile in a 
position of peril after he passed the wall and whether he should have 
discovered and have been cognizant of plaintiff’s oblivious ness to her 
peril in that plaintiff did not deviate from her course and continued ahead 
in her travel, and in considering that plaintiff was on a through street 
and would assume that defendant would yield the right of way to her. 

Plaintiff now considers whether defendant saw the plaintiff for a 
sufficient time to enable him to avert the accident at the speed that he 
was traveling. Plaintiff’s affirmative short answer is predicated upon 
the following: the plat shows the tree to be 16 feet from the west curb of 
36th Street, or 15 feet giving full allowance for the tree. The police of¬ 
ficer fixed the point of impact 14 feet from the west curb of 36th Street. 
The evidence is that defendant did not turn from his course. The jury 
could have found that after defendant passed the wall he had a clear and 
unobstructed view of plaintiff for 29 feet, or from the time that she passed 
the tree to the point of the accident, and could have found on defendant’s 
speed, as shown hereafter, that he had sufficient time during that dis¬ 
tance of travel to avert the accident. The jury could have considered in 
addition to the 29 feet, that defendant stated that when he stopped at the 
curb and looked, he could see 30 feet to his right. Plaintiff now consid¬ 
ers defendant’s opportunity to observe plaintiff’s automobile in the light 
of defendant’s own testimony. 

Defendant testified that he stopped at a point where he could not see 
traffic, and he then proceeded, and did not stop, but only hesitated after 
he passed the wall (JA 35). There is the question of whether compliance 
with the stop sign regulation required defendant to stop at some point at 
the intersection where he had a clear view of traffic on the intersecting 
street. There is no apparent advantage to be gained by stopping at a place 
where vision is obstructed. 

In any event, there was a distance of 27 feet from the wall to the 
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point of impact as fixed by the police officer 1 (Plat and JA 32). The 
jury could find that defendant had this distance in which he could have 
seen the plaintiff and observed her peril. 

The jury further could have considered defendant's ability to ob¬ 
serve the plaintiff from defendant's testimony that he moved forward 
to about the curb line, very slowly. At that point he didn't see anybody 
and it looked to him like things were clear and he moved forward about 
1 or 2 miles per hour (JA 33, 36). When he hesitated and looked, his 
car was not quite to the curb, about 1 or 2 feet from the north curb (JA 
36). On the testimony of the parties, and the photographs and the plat in 
evidence, the jury could have found that at the point where he passed the 
wall, or certainly from the north curb of Albermarle, he had a clear 
view of plaintiff’s automobile. Defendant’s explanation of why he looked 
no further than 30 feet to his right (JA 36) was that he was looking at an 
angle across Albermarle (JA 36). It was for the jury to say whether de¬ 
fendant had looked observantly, or whether he had looked. The jury 
could have determined that defendant could have discovered and observed 
plaintiff by turning his head to his right in place of being content to look 
at an angle. The intersection at the corner is no different than hundreds 
of other intersections in the city where streets intersect each other at 
right angles, and no one could contend that observation at intersections 
in the city is limited to some 30 feet. 

Further, the evidence shows that in the exercise of care and being 
aware of plaintiff’s peril and her obliviousness thereto defendant was 
able in the exercise of care to avoid striking the plaintiff. 

The point of impact could be found to be 17 feet into Albermarle 
Street and 14 feet east of the west curb. Defendant was driving very 
slowly. He was an engineer of many years experience. The only testi¬ 
mony available on the question of defendant’s speed is that of the 

1 The police officer fixed the point of impact at 17 feet from the north curb of Albermarle. On the testi¬ 
mony of the plaintiff and her passenger, they were driving to the right of the center of Albermarle prior 
to the accident (JA 8. 15). Defendant in his deposition placed the point of impact 4 or 5 feet from the 
north curb of Albermarle and 9 feet from the north curb at the trial (JA 40). 
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defendant, and he fixed his speed at from 1 to 2 miles per hour. He 
merely had his brakes released and he moved slowly forward without put¬ 
ting on the power of his hydromatic drive (JA 33). He traveled from 1 
to 2 miles per hour from the time that he looked to his right at the point 
of 1 or 2 feet from the north curb of Albermarle to the time of the acci¬ 
dent (JA 36). He was traveling at a speed that could be said to be almost 
zero (JA 37). At the speed that he was traveling he estimated that he 
could stop in a 1/2 to 3/4ths of a second plus reaction time (JA 36). 

On defendant’s own testimony, at 2 miles an hour he traveled 3 feet 
per second (JA 37). The jury could have found that as much as 9-3/10ths 
seconds elapsed after he passed the wall until the time of the accident, 
and that 5-4/5ths seconds passed after he passed the curb to the time 
of the accident. Defendant admitted that he could stop practically instan¬ 
taneously (JA 36). It is evident and conclusive, or least a question for 
fact determination, that defendant had time to stop, turn, or sound his 
horn to avert the accident when he should and could have been aware of 
plaintiff’s peril. 

Assuming that defendant had to pass the north curb of Albermarle 
2 feet to have a clear view of the street, the jury could find that he still 
had 15 feet to travel to the point of impact, or 5-1/lOths seconds to avoid 
the accident. Defendant’s failure to see plaintiff was due to his own neg¬ 
ligence, or the jury could so find. Any claimed emergency was of de¬ 
fendant’s own making and not excusable. 5 Am. Jur. Par. 171. The 
fact is that there was no more of a sudden emergency than if defendant 
had crossed the intersection with his eyes closed and then opened his eyes 
when plaintiff was about to pass before him. There was evidence for the 
jury to find that by the exercise of reasonable care that defendant saw or 
could have seen plaintiff’s peril in sufficient time to have averted the 
accident with the means available to him. 

Plaintiff now refers to the factual situation concerning the tree 
claimed by defendant to have been an obstruction (JA 37). Defendant’s 
scaled plat, Dt’s Ex. 4, shows the tree to be 12 inches in diameter and 
about 16 feet from the west side of 36th Street. Defendant was at least 
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16 feet from the tree. There was evidence that the right side of defen¬ 
dant’s automobile was traveling 14 feet from the west curb of 36th Street 
(JA3<&, 3.3XThe jury could have found that defendant was some 30 feet from 
the tree when he looked to his right. Plaintiff believes it to be incredi¬ 
ble that at a distance of from 16 to 30 feet, that a tree of one foot in di¬ 
ameter can serve to obstruct anyone’s vision of a moving automobile. 

While some part of plaintiff’s automobile could have been obscured for 
a fraction of a second, such a tree could not have prevented defendant 
from observing plaintiff’s automobile in the time that defendant passed 
the wall and entered in the intersection at the walking pace that he was 
traveling. An examination of the photographs in evidence will show the 
tree to be no larger than other trees in the area and its limbs and branches 
not to be an obstruction. The tree was about the size of the ordinary 
wooden telephone pole seen in and about the city. A casual examination 
of trees at intersections by anyone while traveling about the city would 
show that there are hundreds of trees no larger than the tree in question 
and they do not obstruct the vision of moving traffic. And such an exam¬ 
ination will show that there are trees much larger than the tree in ques¬ 
tion and closer to intersections and to stop signs and they do not obscure 
the vision of motorists to moving traffic. In any event the question of 
whether the tree obstructed defendant’s vision and to what extent was 
for the jury. It is further to be noted that defendant made no mention of 
the tree in his deposition or in his direct examination and he first made 
mention of it on the second day of his testimony upon continued cross- 
examination. 

It is also contended that the case law on the question in this juris¬ 
diction brings the facts within the doctrine. The trial judge did not ex¬ 
plain his refusal to grant the charge, although indicating that the fact 
that he had stricken defendant's estimate of plaintiff’s speed was signifi¬ 
cant (R. 132). If this indicated that the court believed that the defendant 
was chargeable only with actual knowledge, such is not the law. The de¬ 
fendant was chargeable with knowledge of what he should have seen by 
the exercise of care, although he did not in fact see what he should have 
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seen. See, Baber v. Akers Motor Lines, Inc . 94 U. S . App. D. C. 211, 
215 F 2d 843. 

The plaintiff was entitled to have every favorable inference for the 
application of the doctrine. Plaintiff submits that the facts come within 
the factual situation and principles stated in Capital Transit Co. v. Bing - 
man, 94 U. S. App. D. C. 75, 212 F 2d 241. See also, Finney v. Cap¬ 
ital Transit C o. 91 U.S. App. D. C. 81, 198 F 2d 81, Capital Transit 
Co. v. Garcia , 90 U.S. App. D. C. 168, 194 F 2d 81. Under similar 
facts at an intersection controlled by stop signs, Judge Pine in a written 
opinion in Brophy v. Weschler , 36 F. Supp. 635, held the doctrine appli¬ 
cable. 

n 

THE TRIAL COURT ERRED IN REFUSING PLAINTIFF'S REQUESTS TO 
INSTRUCT THE JURY THAT DEFENDANT'S DUTY OF CARE AND 
CONDUCT WAS AS STATED BY LOCAL APPELLATE DECISIONS. 

This Court and the Municipal Court of Appeals for the District of 
Columbia heretofore have had occasion to rule upon the standard of ob¬ 
ligatory conduct to be observed by a motorist confronted by a stop sign 
at an intersection. Sec. 28(b) of the District of Columbia traffic regula¬ 
tions (p. 5 this brief), requires vehicles to come to a complete stop and 
to yield to other vehicles within the intersection or approaching so close¬ 
ly thereto as to constitute an immediate hazard. 

The Municipal Court of Appeals in Brown v. Clancy , 43 A2d 296, 
considered the obligation and duties of a driver in stopping at a stop sign 
and in observing other vehicles approaching the intersection and in yield¬ 
ing the right of way under the regulation. In Wells v. Grand Union 
Equipment Co. 87 U.S. App. D. C. 124, 184 F 2d 993, this Court con¬ 
sidered instructions given by Judge Letts as to the specific care required 
of a motorist under the "stop” sign regulations, and held the instructions 
to be proper taken together with other usual instructions. 
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Plaintiff tendered his requested instructions No. 6A and 6B 1 on 
the basis of the instructions given in the Wells case (jt. app. no. 10541 
this Court). The trial judge refused to grant the requested instructions 
on the ground that the standard to be exercised was that of reasonable 
care, and stated that he considered it to be improper to charge on specific 
matters within the holdings of the cases (JA 18, R. 147, 148, 149). In 
denying the requested instructions and in instructing the jury on the rea¬ 
sonable care standard, the trial judge candidly conceded that if he was 
in error on the point that he should be reversed (JA 18). 

Plaintiff believes the trial judge was in error in not granting the 
requests for instructions in view of the decisions of the Courts. The 
rule as stated in the general discussion on the subject in Restatement, 
Torts, par. 285 is: 

d. The standard with which the actor’s conduct is to be 
compared may be more or less precisely defined by a 
decision or series of decisions of an appellate court. 

f. If no standard of obligatory conduct has been estab¬ 
lished by legislative enactment and there is no ruling 
of an appellate court upon substantially identical sit¬ 
uations . . . the jury must itself define the standard of 
the reasonable man with such particularity as is neces¬ 
sary to make it applicable to the facts of the case be¬ 
fore it. 

That the rule is one of substance, see Tobin v. Penn. Ry. Co . 69 
App. D.C. 262, 263, 100 F 2d 435, Boland v. Love , no. 12240, this 
Court, decided March 17, 1955. 

The plaintiff was entitled to have his requested instructions granted 
if they correctly stated the law. The trial court failed to inform the jury 
that the defendant was required to exercise the standard of conduct pro¬ 
vided for by the cases. 

The regulation, as construed, has imposed a duty on the motorist 
controlled by the stop sign to observe oncoming intersecting traffic which 


Requests for instructions 6A and 6B (JA 4) were tendered by plaintiff withdrawing his original no. 6 and 
substituting one of said two prayers as new no. 6 and the other as 6A. The trial judge numbered the two 
prayers as 6A and 6B and such designations are here used. 
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constitutes an immediate hazard, and if he negligently fails to observe 
such traffic which constituted an immediate hazard, such failure to com¬ 
ply with the regulation could render him responsible for an injury in an 
ensuing accident. Only by an enforcement of the regulation as construed 
by our courts can the regulation be effective in the control of traffic at 
favored highways and in the avoidance of accidents. 

Plaintiff does not consider that his requested instructions created 
an absolute right of way, or make defendant an insurer as the trial judge 
believed (R. 144). Wells v. Grand Union Equipment Co ., supra. Had 
the Court instructed the jury as requested, the jury would have had dif¬ 
ferent standards and guides of negligence and care required of the parties 
to determine their considerations, and the jury could well have found that 
defendant’s negligent failure to observe the plaintiff and to yield the right 
of way to plaintiff, as required by the regulation as construed by the 
Courts, was the proximate cause of the accident. The plaintiff was pre¬ 
judiced by the refusal of the Court to grant instructions that would state 
the law to the jury in a manner more favorable to the plaintiff than as 
given. That the trial judge believed the requested instructions to be more 
favorable to plaintiff than the charge as given by the Court is evident from 
the comments of the Court and his refusal to grant the requested instruc¬ 
tions (JA 18, R. 148, 149). On the charge as given, the jury could well 
have considered that after stopping, the responsibility of both parties 
was alike and that the defendant’s duty of care was no different than 
plaintiff’s. 


CONCLUSION 

The judgment of the lower court should be reversed. 

Respectfully submitted, 

Louis Ginberg 
Warner Building 
Washington 4, D. C. 

Attorney for Appellant 
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272 [FUedNov. 13, 1952] 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

MARIE MILLER 
4613 - 43d Street, N W. 

Washington, D. C. 

Plaintiff I 

v. I C. A. No. 5131-’ 52 

EARL B. SMITH, ! 

c/o Bureau of Standards 

Conn. Avenue & Van Ness Streets, N. W. 

Washington, D. C. ! 

Defendant 

COMPLAINT FOR DAMAGES - Collision 
1 0 The action is for damages arising from a collision and the dam¬ 
ages claimed exceeds $3000.00. 

2. On to wit, May 9, 1952. at the intersection of 36th & Albermarle 
Streets, N. W., in the District of Columbia, the defendant, Earl B. Smith, 
negligently and carelessly operated an automobile owned by him so as to 
run into and collide witfc an automobile then and there owned and operated 
by the plaintiffo 

3. At said time and place, the defendant negligently and carelessly 
operated his automobile at an excessive rate of speed, and negligently and 

carelessly failed to keep a proper lookout, and negligently and carelessly 
violated traffic regulations then and there in force and effect in that he 
failed to yield the right of way to the plaintiff at said intersection, and 
negligently and carelessly failed to slow down and stop for a stop sign 
controlling traffic for the defendant, and defendant in other respects was 
negligent, and for that defendant negligently and carelessly failed to ex¬ 
ercise due care to avoid striking the plaintiff when he saw or should have 
seen the plaintiff in a position of peril. 

4. As a result of defendants negligence aforesaid, plaintiff sus¬ 
tained a fractured rib, contusions and abrasions to the body, and a 
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severe muscular strain of the back and acute spasm and lumbo-sacral 
sprain, and plaintiff suffered much physical and mental pain and suffering, 
and was caused to become emotionally disturbed, and which said injuries 
will continue indefinitely and be permanent, and plaintiff was required to 
lose time from her employment, and to sustain and she will in the future 
continue to sustain expense for hospital, medical treatment, medicines, 

273 nursing care, and other expenses in an effort to heal her injuries and she 
sustained damages to her automobile. 

WHEREFOR, plaintiff prays judgment against the defendant in the sum 
of ten thousand ($10000. 00) dollars. 

(Signed) Louis Ginberg 
1420 New New Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 

The plaintiff demands a trial by jury on the issues. 

(Signed) Louis Ginberg 
Attorney for Plaintiff 


274 [Filed Dec. 1, 1952] 

ANSWER TO COMPLAINT 
First Defense 

Defendant, Earl B. Smith, admits that on May 9, 1952, within the 
intersection of 36th Street and Albermarle Street, N. W., Washington, 

D. C. a collision occurred between an automobile owned and operated by 
the plaintiff and one owned and operated by him. He is without knowledge 
or information sufficient to form a belief respecting the truth of the alle¬ 
gations of injuries and damages allegedly sustained by the plaintiff. He 
denies the remaining allegations in the complaint not herein specifically 
answered. 

Second Defense 

The injuries and damages allegedly sustained by the plaintiff resulted 
from negligence and carelessness and/or contributory negligence and 
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carelessness on the part of the plaintiff in the operation by her of her automo¬ 
bile at the time and place mentioned in the complaint. 

HOGAN & HARTSON 

By George D. Horning, Jr. 

Attorneys for Defendant 
810 Colorado Building 

+ * * Washington 5, D. C. 


[Filed Feb. 1, 1955] 

VERDICT AND JUDGMENT 


This cause having come on for hearing on the 24th day of January, 
1955, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: 

Olga V. Fonville Hilda B. Breeze 

Lucy V. Quivers Leonard Nessell 

Charles P. Dondero Jane E. Page 

Stuart A. Hollar Marie H. Quick 

Edward E. Franklin Richard M. Hall 

Helen Q. Adler Cecilia D. Hallam 

who, after having been duly sworn to well and truly try the issues between 
Marie Miller , plaintiff and Earl B. Smith , defendant and 
after this cause is heard and given to the jury in charge, they upon their 
oath say this 1st day of February, 1955, that they find for the defendant 
against said plaintiff. 


WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiff his costs of defense. 


HARRY M. HULL, Clerk, 

By James S. Gardiner, Jr., Deputy 
by direction of Clerk. 

Judge James W. Morris 
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[District Court] 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
309 [Filed Feb. 1, 1955] C. A. No. 5131-52, 1481-53 

PLAINTIFFS' PRAYER NO. 6A 

You are further instructed that the duty of the defendant when at the 
stop sign was not merely to look but he was required to look observantly 
and with effect and if you find that he failed to see what the evidence con¬ 
clusively shows was there to be seen, the law declares him negligent, 
and if such negligent was the proximate/feuse of the accident your ver¬ 
dict should be for the plaintiffs. 

Wells et al v. Grand Union Equipment Co. 87 U. S. App. D. C. 

125 

Instruction to jury in said case, joint appendix No. 10541, 

U. S. Court of Appeals for the District of Columbia 


[Filed Feb. 1, 1955] 

310 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

C. A. No. 5131-52, 1481-53 
PLAINTIFFS PRAYER NO. 6B 

The jury are instructed that when the defendant approached the stop 
sign controlling the southbound traffic on 36th Street, it was his duty to 
come to a complete stop in obedience to such sign. Should you find that 
he failed to stop completely as required by the traffic regulations, you 
are instructed as a matter of law that such a violation of the traffic reg¬ 
ulation is negligence and should you find that such negligence was the prox¬ 
imate cause of the accident then your verdict must be for the plaintiffs. 

You are further instructed that when the defendant was at a stand¬ 
still at the stop sign, should you so find that he did stop, it became his 
duty to exercise reasonable care as measured by common sense and 
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traffic regulations, to observe moving traffic and yield the right of way 
to traffic not only within the intersection but also to any vehicle approach¬ 
ing the intersection on the favored street which would constitute an im¬ 
mediate hazard, which means a vehicle so close to the intersection should 
it continue with undiminished speed and should the unfavored vehicle start, 
the two would reach the point where their paths would converge at approx¬ 
imately the same time. 

If you find from the evidence that the defendant left the stop sign and 
attempted to cross the street in front of oncoming traffic, of which he 
was aware or should have been aware had he observed properly and effec¬ 
tively, and such oncoming traffic constituted an immediate hazard such as 
I defined to you, then you should find that he was negligent and should you 
find that such negligence was the proximate cause of the accident your ver¬ 
dict should be for the plaintiffs. 

Wells et al v. Grand Union Equipment Co, 87 U.S. App. D. C. 

125 

Prayer, Defendants No. 10, joint appendix, No. 10541, U. S. 

Ct. of Appeals, D. C. 


[Filed Feb. 1, 1955] 

311 PLAINTIFFS’ PRAYER NO. 14 

The plaintiff Marie Miller relies also upon the principal of law known 
as the doctrine of last clear chance, which is in effect an assertion by the 
plaintiff that the defendant had the last clear chance to avoid the collision. 
You need not concern yourself with this doctrine unless and until you shall 
have found that from the evidence leading up to the accident, both the de¬ 
fendant and the plaintiff were guilty of negligence. Should you find this 
to be the fact then you may go a step further and invoke the doctrine of 
the last clear chance, if you further find from the evidence that the fol¬ 
lowing four elements existed: 
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(1) That the plaintiff Miller was in a position of danger, or that she 
was oblivious to her danger. 


(2) That she was unable to extricate herself from her position of dan¬ 


ger. 

(3) That the defendant was aware^ or by the exercise of reasonable 
care should have been aware of the plaintiff Miller T s danger and her in¬ 
ability to extricate herself from said danger; and 

(4) That defendant with the means available to him was, by the ex¬ 
ercise of reasonable care, able to avoid striking the plaintiff after the de¬ 
fendant became aware of or should have become aware of the plaintiff’s 

position of danger and her inability to extricate herself from the danger 

[ plaintiff] 

and the defendant failed to avoid striking the defendant^ 

If, under the instructions which I have given you, you should find 
that it is proper to consider the doctrine of the last clear chance, and if 


you further find that all four elements herein named existed with respect 
to the accident, then the negligence of the would not bar the de- 

recovering and your verdict should be for the iielendaiS. 



TRANSCRIPT OF PROCEEDINGS 


Marie Miller, 

Plaintiff, 

v. 

Earl B. Smith, 

Defendant 

Emelia L. Doonan, 

Plaintiff, 

V. ; 

Earl B. Smith, 

Defendant and third- 
party Plaintiff, 
v. 

Marie Miller, 

Third-party Defendant. 

* * * 


Civil Action No. 5131-52 


Civil Action No. 1481-53 
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MARIE MILLER, * * * 

DIRECT EXAMINATION 
BY MR. GINBERG: 

Q. Now, Miss Miller, your full name is Marie Miller, is it not? 

A. That is right. 

Q. On May 9th of 1952 you were living at 4613 43d Street Northwest? 
A. That is right, sir. 

Q. And at that time Mrs. Doonan was living in the home with you? 

A. Yes, sir. ****** 

Q. Now, Miss Miller, where are you employed? A. Department of 
Labor, Bureau of Labor Statistics. 

Q. And how long have you been employed there? A. Over twenty 
years, sir. ****** 

Q. On May 9th of 1952, you owned a Nash sedan, four-door? 

A. That is right, sir. 

Q. And how long had you had that automobile prior to the time of 
the accident? A. It was a 1949 Nash. 

Q. And this was in 1952. Let me ask you this: Had you purchased 
the car when it was new? A. No. It was what they call a demonstrator. 

Q. I see. * * * * On the morning of May 9th, 1952, what 
time was it that you left the house to go to work; do you recall? A. Well, 
as I recall, around 7:30. ****** 

Q. And there came a time when you got to Albemarle Street and 
Reno Road; is that correct? A. That is right, sir. 

Q. And in which direction were you going on Albemarle Street? 

A. I was going east on Albemarle. * * * * 

Q. Had you travelled that street on other occasions prior to May 9th 
c£ 1952? A. I always went to work that way. * * * * 

Q. And as you were, say, towards the center of the block, what 
would you estimate your speed to be at that time? A. I would say it was 
around twenty miles an hour. 

MR. SIRICA: I can't hear the witness. 

THE WITNESS: Around 25 — 20. 
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MR. SIRICA: Around 20 what? 

THE WITNESS: Around twenty miles an hour, I would say. 

BY MR. GINBERG: 

Q. Towards what side with respect to the center or the right-hand 
side of Albemarle Street, where was your automobile? Towards the cen¬ 
ter or towards the right? Just tell us where it was. A. Well, I was 
on my right side of the street. I was not close to the curb if that is what 
you mean. 

Q. Well, the right of the center in any event? A. Right, sir. 

* * * ♦ * 

8 Q. Miss Miller, my question is, do you recall whether or not you 
looked towards your left as you approached 36th Street? A. Yes, sir. 

Q. And did you see any vehicle at a place which would be north of 

9 that wall on 36th Street? A. I did not, sir. 

Q. Did you see the front or the hood of any automobile anywhere 
in the area of the stop sign that is on 36th Street, or immediately in front 
of it? A. I did not see any car. 

Q. Then you came to a point close to 36th Street; is that correct? 

A. Yes, sir. 

Q. And what did you do then as far as looking to see where you 
were going? Do you recall? A. Well, I would say I looked to the left 
and then to the right and then straight ahead. That would be what I would 
ordinarily do. 

Q Now, when was the first time you had any knowledge of Mr. 
Smith’s automobile coming south on 36th Street? A. Mrs. Doonan said 
”He is going to hit you. ” * * * * 

Q. And when she said that, what did you do? Do you recall? 

A. I Just — I seemed to see it — 

10 Q. You seemed to do what? A. I seemed to see his car coming at 
me. 

Q. Do you recall looking towards that car? A. I don’t recall, sir, 
just what I did at the moment. I saw the car, and it was there on me. 

Q. Did you get a glance at the car before it hit you? A. I just saw 
it. It was there;Before it hit me. 
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Q. Immediately prior to the point of impact were you going in a 
straight direction, in an easterly direction? A. That is right, sir. * * * 
Q. Did you hit Mr. Smith’s automobile or did he strike yours? 

A. He struck my car. 

Q. And what part of your car was struck? A. The left front up 
ahead of my door. 

Q. And do you recall or know what part of his automobile struck 

yours? A. I thought the front of his car hit mine. 

****** 


17 CROSS EXAMINATION 

BY MR. SIRICA: 

18 Q. Now, Mrs. Miller, how long have you been driving an automo¬ 
bile? A. I have been driving since I was about eighteen, sir. 

Q. You have driven a car quite a number of years? A. Quite a 
few years, yes, sir. 

Q. I take it you have driven in Washington a great number of years. 
That is true, isn’t it? A. Yes, sir. 

Q. How long had you been living at the place you were living on 
the day of the accident? Approximately. A. I would say around two 
years. 

Q. And Mrs. Doonan came to live with you, I think, in 1951. Is 
that correct? A. Yes, sir. 

Q. And you were in the habit of driving her to work almost daily, 
were you not? A. If she got up she could ride. I didn’t wait. 

Q. And you left, of course, early in the morning, somewhere around 
7:30? A. Around 7:30. 

Q. And what time were you due at your place of employment? 

19 A. Eight o’clock. ****** 

Q. Now, when you left your home that morning were you talking 
to Mrs. Doonan about anything in particular as you travelled along? 

A. I don't recall talking at all. I seldom talked in the morning. I 
came down and went out to the car and then she was drinking coffee; she 
would follow. 
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20 Q. Do you recall talking about any particular topic as you drove 
down toward town that morning before the accident? A. No, sir; I 
do not recall any conversation. ****** 

21 Q. You were probably driving twenty or twenty-five miles an hour 
in an easterly direction? A. That is right. 

Q. You were conscious of the fact that there was a stop sign for 
southbound traffic on 36th Street? A. I was, sir. 

Q. And is it not a fact that on many occasions that you have driven 
that route prior to the date of the accident, you have had to come to almost 
a stop, or a stop, at 36th Street to allow traffic to pass in front of you? 

A. Well, I would say if you could see the traffic coming you would defin¬ 
itely make a stop because it is so hard to see. 

Q. You knew, did you not, that was what you might term a danger¬ 
ous corner because of the fact that we have this high, what we call a 
terrace, here on the left-hand corner, which would be the northwest 
corner, which sort of obstructs your view from seeing any automobiles 
proceeding in a southerly direction on 36th Street? You knew that, did 
you not? A. Yes, sir. 

Q. And you know it required you to be extremely careful when you 
approached that intersection, before you proceeded across the intersec- 

22 tion; correct? A. Yes, Sir. ****** 

Q. I am referring now, Mr. Ginberg, to the deposition of Mrs. 
Miller that was taken in our office on January 25th, 1953. Our office 

was represented by Mr. Paul Connolly and Mr. Ginberg appeared for the 

23 

plaintiff. Referring to page 7 of the deposition, again, at the top: I 
will ask you to listen to these questions, Mrs. Miller, that you gave, 

questions that were propounded to you. 

****** 

25 Q. Will you listen carefully to these questions and your answers, 

Mrs. Miller? 

"Now, did you see Mr. Smith’s car at any time before they 
came together? A. It was not there to be seen because that wall 
was in the way. He was not in my vision when I was going through. 
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M Q Did you see his car in the intersection of 36th and Al¬ 
bemarle before your car and his car were in contact with one another ? 

A. No. 

Q You did not? A. I cannot say that I did. " 

Do you remember those answers? A. Yes. 

Q. So it is true, is it not, that the first time that you knew there 
was an automobile being driven by Mr. Smith was when the cars came in 
contact with each other. Isn’t that true? A. Oh, Mrs. Doonan said, 

' He is going to hit you. ” 

Q. She said ”He is going to hit you?” A. Yes. 

Q. And then you sort of turned your head like that (indicating) and 

26 you noticed this automobile, did you not? A Yes. 

Q. Within a few feet, I would take it, from yours? A. Oh, it wasn’t 

feet. 

Q. Or inches, Could it be inches? A. He was right there. 

Q. So you are unable to say how fast he was going; you had no time 
to observe that. Isn’t that true? A. That is true. 

Q. Now, I suppose you instinctively pulled your car sort of to the 
right when your friend Mrs. Doonan said, "He is going to hit you?” 

A. To the right? 

Q. Sort of to the right. Did that happen? A. I don’t recall, sir. 

Q. You don’t recall that? A. No, sir. 

Q. But you do remember that your automobile, that is, the front part 
of it, went up on to the southeast curb of 36th and Albemarle? A. Yes, 
sir. 

Q. It went several feet from the point of impact; correct? A. Yes, 

27 sir. 

Q. And it struck that curb so hard, did it not, that it bounced back 
a little bit and then went on to the top of the curb.. Is that true? A. As 
I recall it, sir. 

Q. And of course I think you were pinned in, the door was pushed 
in, and you had to be removed a little later on when the ambulance came. 
Isn’t that true? A. Yes, sir. 
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Q. Is it your best recollection that you did not slow down before you 
entered 36th Street? A Before I entered 36th Street? 

Q. That is right. A. The intersection? 

Q. That is right. A. My recollection? I would say that I slowed 
down because it is a dangerous corner. 

Q. Again let me direct your attention to the deposition, on page 15, 
Mr* Ginberg, and I will have to begin at the bottom of the page 14 to give 
the witness the sequence of her testimony. 

The bottom of page 14, if Your Honor please. That may not be 
important but I think it will help the witness to remember it better: 

28 ”Q Now, before the impact, was your foot on the brake pedal 
or was it on the accelerator, or was it on neither, if you recall? 

A. I don’t remember. 

Q. You don’t recall, I take it, whether or not you slowed your 
car down prior to reaching this intersection? A. I usually slow down 
at all intersections.” 

Q. Do you remember that? A. Yes, sir. 

”A. Apart from what you usually do, did you at this particu¬ 
lar time” — 

And Mr. Ginberg said: 

’’Just give your best recollection, Miss Miller. 

’The Witness: Whatever I did” — and then you hesitated, and 
Mr. Connolly said: 

’’Read the question, ” and then the pending question was read 
by the reporter. 

”Q. That is, slow your car down prior to reaching the inter¬ 
section? ”A. I would say I did but I wouldn’t know. 

”Q. That is your impression? ”A. Yes. 

” Q. You have no distinct recollection one way or the other ? 

29 ”A. That is right. You will realize that there is a stop street one 

block back there where I came to a full stop at Reno Road. 

”Q. You came to a full stop at Reno Road? "A. You have to. 
There is a full stop sign there. ” 
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* * * * * * 

30 Q. You were going at that time approximately about twenty miles 

an hour; is that true? A. Yes. 

****** 

37 Q. Now you, of course, having already testified and told the Court 

and jury that you didn’t see anything, of course, until the time of almost 

the impact — you can’t tell whether or not Mr. Smith did stop when he got 

to the stop sign. Isn’t that true? Because you didn’t see him back there. 

A You can’t see beyond the wall, if he stopped behind the stop sign. 

****** 

42 REDIRECT EXAMINATION 

BY MR. GINBERG: 

44 Q. First I will ask you this: If an automobile stops behind the stop 
sign on that street and you are coming east on Albemarle Street, can you 
see the automobile that has stopped behind the stop sign? A. Not be¬ 
hind the stop sign, sir. ****** 

46 Q. Miss Miller, as you would be coming east on Albemarle Street, 
and take a distance of a hundred feet away from the intersection of 36th 
Street, where would an automobile have to be parked with respect to the 
stop sign and the north sidewalk of Albemarle Street in order for you to 
see the automobile? A. It has to be beyond the stop sign in order to 
see that nose, the nose of the car. 

Q. And how far in front of the stop sign would you say — with re¬ 
spect to the sidewalk? A. Well, I would say it has to be up by the side¬ 
walk in order to see it. 

Q. Miss Miller, do you recall what it was that caused your automo¬ 
bile to veer from the side of the street on which you were travelling to the 
southeast corner of 36th and Albemarle Street? * * * * A. Well, I 

i 

47 would say it would be the force of the impact would cause it. 

****** 

51 MRS. EMELIA L. DOONAN, * * * 

DIRECT EXAMINATION 
BY MR. GINBERG: | 

i 

*****'* 

i 
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* * * * * * 


****** 


Q. Now, you were living with Miss Miller; is that correct? 

A Yes, sir. ****** 

Q. Now, were you in the practice, or was there a habit of you and 
Miss Miller going to work together? A. If I got up in time. 

Q. And whose automobile would you go in? A. Miss Miller’s. 

Q. Now, on the morning of May 9, you went down town with her 

54 that morning? A. Yes, sir. ****** 

Q. And Miss Miller, of course, was driving? A Yes, sir. * * * 

55 Q. And you say Miss Miller came to a stop at Reno Road and Albe¬ 
marle? A. Yes, sir. ****** 

56 Q Now, Mrs. Doonan, as you recall, in what part of the intersection 

57 were you when you saw this automobile coming upon you and you made 

this comment to Miss Miller? A. Well, as I recall, to the right, the house 
that sits on the hill has many shrubs, to the right of this, just as you ap¬ 
proach the intersection, and that is just when I turned, just about in the 
center, sir. ****** 

58 Q. Was that prior to the time that you had entered into the intersec¬ 
tion, can you say, when you made this turn as you have described? A. 

Just about to that turn; right at that turn there. 

Q Just about the time you were going into the intersection? A. 

Into it, yes, sir. 

Q. And in which direction was this automobile coming that you saw? 
A. He was coming out of 36th Street. He — well, he was just on top of me 


****** 


when I saw him. 


****** 


Q. Can you tell us what part of his automobile struck what part of 
your automobile? A. Well, it was right above Miss Miller’s -- the driv¬ 
ing door of Miss Miller’s, where he struck; his front of his car hit the 
side of her, just above her door, as where she would enter. 


Q. You say the impact was heavy. Can you describe it any differently 
or more fully? Was there a loud sound or was there -- 

MR. SIRICA: I object to counsel leading the witness, if Your Honor 
please. 


****** 
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BY MR. GINBERG: 

Q. Can you describe it any differently than you have, or more fully, 
that is, with respect to the amount of noise or sound that took place at the 
time of the accident? A. Well, it was quite a heavy — it was quite a loud 
noise to bring out all the neighbors. ****** 

65 Q. Prior to the accident, on what part of Albemarle Street was 

Miss Miller's automobile? A. On the right side going east. 

Q. And with respect to the center, can you tell us whether it was 

close to the center, or any distance away from it? A. Close to the center. 

****** 

67 Q Well, before we get to that, did you get out of the automobile? 

A. I did, sir. 

Q And where was Mr. Smith at the time? A. He was in the cen¬ 
ter of the street. 

Q. Was he in his automobile -- A. No, he was just getting out of 
his car. 

Q. And where did you have any discussion with him ? A. The only 
discussion is I called to him from my distance and said, 'Why didn’t you 
stop?" 

Q. And what did he say in answer to that? A. He said, "I hestitated." 
* * * * * * 

CROSS EXAMINATION 
BY MR. SIRICA: 

****** 

74 Q. How close to the intersection -- imagine now a line drawn on the 

west curb, or the west curb of 36th street, straight across the intersec¬ 
tion to the south of Albemarle Street; how close to that imaginary line 
were you when you first looked up and said, "He is going to hit you, " or 
words to that effect? A We had already entered the intersection, sir. 

Q. You had already entered the intersection. A Yes, sir. I had 
just turned at that moment and saw him. 

Q And he was just a few feet away from you, wasn't he? A. Yes. 

Q. Both cars were practically on each other. A. I said, "He is 


going to hit you. ” That is exactly my words, sir. 

Q. And up to that point, Mrs. Miller did nothing but continued 
along in the same manner she had been driving from the time you left 
Reno Road; isn T t that true. A. Yes, sir. 

Q. You paid no attention to that; that is true? A. I didn’t pay 
any attention to her, no. ****** 

78 Q. And you say that you said to him, ’’Why didn’t you stop?” or 
something like that? A. I did. When I first got out of the car. Now, 
his car was still in the center of the street at that time when I asked him 
that, sir. I really did. And he said he hesitated, and then the next thing 
I know he came over and gave me a small piece of paper and he said, 
’’These are the facts” which was his name, et cetera. * * * * 

Q. But you did not see him at all until — A. He stepped out of 
his car in the center of the street. 

Q. Until the moment of impact when he was probably a few feet 
away from you. That is about the first time that you saw Mr. Smith. 

79 That is true, isn’t it? A. I didn’t see him. I just saw his car, 
sir, at that time. 

Q Just a few feet away from him. A. Yes, sir. 

Q. So that you don’t know whether or not he did stop at the stop sign 
when he came to it coming south, do you? A. I wouldn’t be able to 
answer that, but I did make that statement to him. 

Q. You don’t know whether he stopped or not, do you? A. No, I 
don’t know. ****** 

82 DISCUSSION OF PRAYERS 

102 THE COURT: Well, the difficult part about this situation is that 
you have got something of an unusual situation. You haven’t got a situa¬ 
tion where from the place where you normally would stop, namely, at 
the stop sign, you can see that approaching traffic. Therefore, you have 
to proceed, under the evidence here, practically into the intersection, 
or to the intersection, to see it. 

Now, that is somewhat of a different situation from the ordinary 
conventional situation that is contemplated by the stop sign, and I think 
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if there was some such a hazard as that wall seemed to be, or some sort 
of an obstruction, that after stopping the man should proceed as a rea¬ 
sonably prudent and cautious person would do in the circumstances, and 
I think that might be such as to necessitate his stopping again. * * * * * 

103 And he should approach it with that in mind. I mean, his observa¬ 
tion should be such as to make him — as I believe that case put it — 
rather more than ordinarily cautious, but at the same time I don’t think 
he has to just stop there and not make any effort to see whether or not 
he can safely go into the intersection. * * * * * 

104 I think myself there ought to have been something there besides the 
stop sign in the conditions that are there. There ought to have really been 
traffic lights; I really do. 

105 I don’t think the stop sign served the purpose that it is normally in¬ 
tended to serve, when it is where it causes the people coming down the street 
to not be able to see the car from that side that is about to approach, and 

the one that stops there can’t see traffic coming from the other way. I 
think it is a terribly bad hazard. 

It may be that this case has no negligence at all in it. It may be an 
unavoidable accident. It argues just as strongly one way as it does the 
other. We are talking now about what negligence is. 

MR. GINBERG: Yes, sir. 

THE COURT: And I can’t say that if a person stops at a stop sign 
and then proceeds, as an ordinarily prudent and cautious person would do 
in the circumstances, that he is guilty as a matter of law of negligence. 

I can’t say that, and I am not going to say it, but I am going to say that 
where a person is traversing a street that protects a cross street by a 
stop sign, it is his duty to stop, and it is his duty, before entering that 
intersection, to use care and caution that an ordinarily prudent person 
in those circumstances, knowing that there was a favored street there, 
would exercise; and I think that is what he is supposed to do, and I think 

if he doesn’t do it, it is negligence. 

♦ * * * * * 
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117 THE COURT: Well, I think I will give No. 7 and simply add to 
it that "the requirements of this regulation as to the observation of mov¬ 
ing traffic is that which a reasonably prudent person could observe. " 

****** 

144 THE COURT: I think that that does create a situation that is some¬ 
what different from an intersection that is not protected by one. * * * * 

But at the same time it does mean the exercise of more care and 
caution than it does the driver of the vehicle that is crossing the inter¬ 
section not protected by a stop sign. * * * * 

148 MR. GINBERG: Do I understand you are denying No. 6, your Honor. 

THE COURT: Well, I am denying it in the language that is submitted, 

yes, but I am giving it in what I consider to be the substance. 

And for the same reason I am not going to give 6-A in that language. 

I think that there again the proper thing is to exercise the observation in 
the circumstances that a reasonably prudent person in those circumstances 
would exercise, having in mind that it is a favored highway and that one 
is undertaking to cross in that situation. * * * * 

149 I think the Court should undertake to explain to the jury that the bur¬ 
den is to observe the regulation and to do that which a reasonably prudent 
person would do in the circumstances. 

I conceive it my duty to leave it to the jury to determine whether or 
not the person did act as a reasonably prudent man in observing the regu¬ 
lations. Now, I am not going to say that any more. 

MR. GINBERG: All right, sir. I only wanted to state my reason 
why I thought. 

THE COURT: You certainly got it in there. 

MR. GINBERG: All right, sir. 

THE COURT: And if I am wrong I ought to be reversed. * * * * 

154 MR. GINBERG: I don't want to be persistent, but on No. 14, the 
last clear chance, would Your Honor give that any further thought? 

155 THE COURT: I am not going to give it. 

****** 
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CHARGE TO THE JURY 


THE COURT: Members of the jury, I am certain that you understand 
the nature of this action, or these actions, because there are two cases 
which have been consolidated for trial. It is that each of the plaintiffs 
herein are seeking to recover damages for injuries alleged to have been 
sustained as the result of the alleged negligence of the defendant. 

The defendant denies any negligence on his part and says that the 
injuries, if any, were caused not by his negligence, and he further urges 
as a defense, that if there was any negligence on his part, there was con¬ 
tributory negligence on the part of the plaintiff who was driving the car 
with which his car came into collision, and therefore that plaintiff ought 
not to be permitted to recover any damages on the ground of contributory 
negligence, and that by his cross complaint asserted in one of the cases, 
if any judgment is rendered against him on behalf of the other plaintiff 
who was a passenger in the other car, that then and in that event he ought 
to recover one-half of such damages awarded against him, against the 
171 cross-defendant who is the plaintiff in one of the cases, the driver 
of the other car. 

So you can see from the character of the actions that you are to con¬ 
sider, the primary thing for you to understand, so that you may decide 
the cases, is what is negligence. 

Now, negligence is the doing of an act which a reasonably prudent 
person under similar circumstances would not do; or the failure to do 
what a reasonably prudent person would do under the same circumstances. 
It is the exercise of ordinary care, and ordinary care is that care which 
persons of ordinary prudence exercise in the management of their own 
affairs. 

Now, that is the yardstick by which you measure the conduct of these 
parties to determine whether there has been or has not been negligence; 
negligence on the part of the defendant, and consideration of that, and 
contributory negligence, if any, on the part of the driver of the other car. 

Now, it should be understood, and the jury is so instructed, that no 
presumption of negligence whatever arises from the mere happening of the 
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accident in this case. On the contrary, the legal presumption is that 
reasonable care was exercised by the defendant, and the burden of proof 
is upon the plaintiffs to overcome this presumption of due care on the part 
172 of the defendant and to prove by a fair preponderance of the evidence 
that the defendant was guilty of negligence and that such negligence was the 
proximate cause of the injuries complained of. 

Now, as I tell you, that same presumption of due care attaches to 
the party as having been contributory negligent. In other words, the 
law presumes that one acts with due care, and so when one asserts that 
another has not acted with due care and is therefore guilty of negligence, 
the burden is upon that person to prove it and that must be proved by what 
is called a fair preponderance of the evidence, and I shall explain that 
to you in just a moment. 

Now, I have said that the mere happening of the accident, the colli¬ 
sion, does not give rise to any presumption of negligence. Presumption 
is the other way, that there was no negligence, and that has to be over¬ 
come by proof as I have told you. 

In the law it is recognized what is termed an unavoidable or inevitable 

accident. Now, these terms do not mean literally that it was not possible 

for such an accident to be avoided. They simply denote an accident that 

occurred without having been proximately caused by negligence. Even 

if such an accident could have been avoided by the exercise of exceptional 

foresight, skill or caution, still no one may be held liable for injuries re- 
173 

suiting from it. Both negligence and proximate cause, as one of which I 
have defined and the other of which I will, are requisites for founding lia¬ 
bility. 

Now, as I say, there must not only be proved negligence in order for 
one person to recover from another for injuries sustained, but it must be 
established that that negligence was the proximate cause of the injury; so both 
negligence and proximate cause that such negligence was the cause of the 
injury, must be established by the person asserting the right to recover 
therefor, and that must be established by a fair preponderance of the 
evidence which I shall explain to you. 
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Now, what do I mean by proximate cause when I say that the negli¬ 
gence must be shown to have been the proximate cruise of the injury ? 

The proximate cause of an injury is that cause which in natural and 
continuous sequence, unbroken by any efficient intervening cause, pro¬ 
duces the injury, and without which the result would have not occurred. 

! 

It is the efficient cause, the one that necessarily sets in operation the 

i 

factors that accomplished the injury. It may operate directly or by putting 

i 

intervening agencies in motion. 

! 

Negligence is the proximate cause of an injury if such injuries are the 
natural and probable consequence of such negligeiice. 

174 Now, I have said already that one seeking tq recover damages for 
injuries sustained, in order to do so must show that there was negligence 
on the part of the one from whom he seeks to recover damages, and that 
such negligence was the proximate cause of such injury, and that same 
burden applies to one who seeks to prevent recovery, when one has been 
negligent, by showing that the person who was injured was also negligent 
and that such negligence was the proximate cause of the injury. 

And I say that that must be shown — that both the negligence and the 
proximate cause must be shown by what is called a fair preponderance of 
the evidence. Now, what does that mean? 

It does not necessarily mean the greater number of witnesses. It 
can be that, but it is not necessarily that. It does not necessarily mean 
the greater mass of testimony. It could be that, but not necessarily that. 

It means that the evidence tending to prove those issues, namely, negli¬ 
gence or proximate cause — that the evidence tending to prove those 
things must be more convincing, more satisfying to you as to its truth 
and accuracy, than the evidence on those issues to the contrary. It 
means, as the very word itself implies, that the evidence tending to 

175 prove those issues must weigh heavier than the evidence on those 
issues to the contrary. 

Of course, if it is not as convincing or satisfying as to its truth, as 
the evidence to the contrary, it does not preponderate. 
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If it neither weighs more nor less than the evidence on those issues 
to the contrary, it does not preponderate. But if it is more satisfying, if 
it is more convincing to you as to its truth and accuracy than the evidence 
on those issues to the contrary, then it does preponderate, and in that 
event the burden of proof has been carried. Otherwise it has not. 

Now, both sides in this case have introduced certain traffic regu¬ 
lations. Both sides reply upon evidence tending to show a violation by 
the other of such traffic regulations. 

The jury is instructed that the following traffic regulations were 
in full force and effect in the District of Columbia at the time of this 
accident: 

"No person shall drive a vehicle on a street or highway at a 
speed that is greater than reasonable and prudent under the condi¬ 
tions, and having regard to the actual and potential hazards then 
existing. In every event, speed shall be so controlled as may be 
176 necessary to avoid colliding with any person, vehicle, or other 

conveyance on or entering the street or highway in compliance with 
the legal requirements and the duty of all persons to use due care. ” 
Now, the violation of a traffic regulation is negligence as a matter 
of law, and therefore if you find that the plaintiff Marie Miller violated 
any traffic regulation which has been introduced in evidence, then such 
conduct was negligence on her part as a matter of law. And if you find 
that such negligence was the proximate cause of the injury, then your 
verdict must be in favor of the defendant. 

Now, the same rule of law applies, of course, to the violation of 
any traffic regulation by the defendant, and the jury are instructed that 
the plaintiffs were traveling on what is called a through or favored high¬ 
way, and the defendant was traveling on an inferior roadway. That is, 
the defendant was required to stop before entering into Albemarle Street, 
and upon entering Albemarle Street he was required to exercise rea¬ 
sonable care and diligence to ascertain the approach of traffic approach¬ 
ing the intersection on Albemarle Street, and after he discovered or 
should have discovered that traffic was entering in the intersection or 
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so close thereto as to constitute an immediate hazard, he was required 
to allow it to proceed. 

177 In other words, the existence of a stop sign on a roadway entering 
or crossing another roadway, gives the right of way to a person in or 
approaching so close to that intersection on the favored highway that 

it requires the one crossing that highway against a stop sign to yield 
the right of way. 

I shall explain presently to you what I mean by the right of way. 

The jury are instructed that the defendant was under a duty to stop 
his car before entering Albemarle Street, and to observe moving traf¬ 
fic and give the right of way to an approaching vehicle which would con¬ 
stitute an immediate hazard. By an immediate hazard is meant a ve¬ 
hicle so close to the intersection that should it continue with undiminished 
speed and should the unfavored vehicle start, the two would reach the 
point where their paths would converge at approximately the same time. 

Now, the requirements of this regulation as to the observation of 
moving traffic is that which a reasonably prudent person could and would 
observe. In other words, there is an absolute requirement of stopping. 
Having stopped, one must then exercise all the care and caution that a 
reasonably prudent person in those circumstances would exercise, hav¬ 
ing in mind that he is undertaking to cross a street which is protected by 

178 a stop sign. He is not required to be an insurer against the hap¬ 
pening of an accident or injuries but he is required to exercise all of 
that care and caution which a reasonably prudent person would exercise 
after having come to a stop, to observe moving traffic that was already 
in the intersection or would be an immediate hazard if he undertook to 
cross it. 

The jury are instructed that if you find that the defendant’s automo¬ 
bile and plaintiff Miller’s automobile entered into the intersection at about 
the same time, then you are instructed that the plaintiff Miller had the 
right of way as a matter of law. 

The jury are instructed that the duty of the driver of an automobile 
to look is not merely one of looking but is one of observation, and he must 
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look in such an intelligent and careful manner as to enable him to see 
what a person in the exercise of ordinary care and caution, for the 
safety of himself and others, would have seen under like circumstances. 

I think I have already told you, but I will state it again: 

The jury are instructed that the violation of a traffic regulation is 
negligence per se, and if you find that such violation was the proximate 
cause of the injuries, then the person violating such regulation is liable 
therefor. 

179 The jury is instructed that a person who is exercising ordinary care, 
has a right to presume that others, too, will perform their duty under the 
law and has a further right to rely and act on that presumption until or 
unless it would appear to that person as a reasonable and prudent person 
to do so would cause injuries to others. 

Now, stated just a little differently, that gets to the definition of 
what is a right of way. Now, the right of way is not an absolute right. 

One having the right of way has a right to proceed upon the assumption 
that others using the highway will yield such right of way, but one may 
not proceed if it would appear to a reasonably prudent person that to do 
so would result in a collision with a person or vehicle not yielding the 
right of way. 

One does not have the right to go ahead and exercise the right of 
way when it would appear to a reasonably prudent person that to do so 
would result in injury. That is what that means. 

Now, as I told you a few moments ago, one of the defenses relied 
upon by the defendant is that of contributory negligence on the part of 
the plaintiff Miller, who was the driver of the other car. Now, the jury 
is instructed that contributory negligence is negligence on the part of a 
person injured, which combining in some degree with the negligence of 

180 the defendant, helps in proximately causing the injury of which the 
former complains. 

One who is guilty of contributory negligence may not recover from 
another for an injury suffered under the facts in the case. Contributory 
negligence connotes negligence on the part of both the plaintiff Marie 
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Miller and the defendant, combining to proximately cause her injuries. 

Not only is the plaintiff Marie Miller precluded from recovery, if 
she was guilty of contributory negligence, but the plaintiff may not re¬ 
cover if her injuries and damages were the result of her own negligence. 

That simply means that if the injuries were caused solely by her 
negligence, of course she could not recover. If it was proximately 
caused by her contributory negligence, that is, negligence on her part as 
well as negligence on the part of the defendant, both of which proximately 
caused the injury, then she may not recover. 

The burden of proof, as I have told you, is upon the defendant to 
prove by a fair preponderance of the evidence, or in other words, by 
the greater weight of the evidence, that the plaintiff was guilty of con¬ 
tributory negligence, and that such negligence contributed in some degree 
as the proximate cause of her injury. 

As I have just said, the jury are instructed that contributory negli- 
1 gence is an affirmative defense and the burden is upon the defendant 
to prove by a fair preponderance of the evidence not only that the plaintiff was 
negligent but also he must prove by a fair preponderance of the evidence that 
such negligent act or acts were a contributing proximate cause of the ac¬ 
cident, and if the defendant fails in either one of these aspects he cannot 
maintain the charge of contributory negligence. 

Now, the jury are instructed that in this case, as to the plaintiff Doon- 
an, she cannot be charged with any contributory negligence, and as to her, 
if you find that the defendant was guilty of any negligence which contributed 
to the accident, as a proximate cause, you must find for the said plaintiff 
Doonan. 

In this connection the jury are instructed that even if you find that the 
plaintiff Miller was also negligent, you must still find for the plaintiff 
Doonan as she is entitled to a verdict in her favor even if you find that 
both drivers were negligent and that the negligence of both drivers prox¬ 
imately caused or contributed to the accident. That is, contributory negli¬ 
gence on the part of the driver, if any, of the car in which the plaintiff 
Doonan was riding, is not a defense to her recovery if her injuries were due 
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in whole or in part to the negligence of the defendant who is the one she 

182 is suing to recover from. 

Now, you may consider the question of an award of damages to the 
plaintiffs only if you find from a preponderance of the evi dence that the 
defendant is guilty of negligence as I have defined it. In such event, the 
plaintiffs have the burden of establishing by the fair preponderance of the 
evidence those damages which were proximately caused by defendant’s 
negligence, and they may recover only those damages which you find from 

the evidence to have resulted from the defendant’s negligence. 

****** 

184 Now, as I have told you briefly in the beginning, in the trial there 
was the consolidation of two lawsuits. In one action Marie Miller, as 
plaintiff, filed suit against the defendant Smith, and in the other action, 
Emelia L. Doonan, as plaintiff, filed suit against the defendant Smith 
alone. 

At this time, that is, in the action by Emelia Doonan, the defendant 
Smith filed what is known as a third-party complaint against the plaintiff 

185 Marie Miller for contribution in the case of Emelia Doonan. This 
had the effect of making the plaintiff Marie Miller a defendant in that case. 

While there is in effect two defendants in so far as Mrs. Doonan’s 
claim is concerned, it does not follow from that fact alone that if one is 
liable, both are liable. Each is entitled to a fair consideration of his or her 
own defense and is not to be prejudiced by the fact, if it should be a fact, 
that you find against the other. The instructions I have given you govern 
the case as to each defendant to the same effect as if he or she was the 
only defendant in the action, regardless of whether I refer to the defendant 
or use the plural form. 

If you should find that only one defendant is liable, then your verdict 
in favor of that plaintiff should be rendered against that defendant alone. 

That is not strictly accurate, and I shall explain it to you in just a 
moment. In other words, in the suit of Emelia Doonan against the de¬ 
fendant Smith, if you should find that the defendant Smith was negligent, 
proximately causing the plaintiff Doonan’s injuries, then, of course, you 
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would find for the plaintiff Doonan against the defendant Smith. If you 
found that the defendant Smith was negligent and such negligence was a 
oroximate cause of the injuries of the plaintiff Doonan; but you also found 

186 that the cross-defendant Miller was negligent, and that that negligence 
was also a proximate cause, combining with the negligence of the defen¬ 
dant Smith, in causing the injuries to the plaintiff Noonan, then you would 
find in favor of the plaintiff Doonan the amount of damages sustained by 

her against the defendant Smith, but you would also in that event find in 
favor of the defendant Smith against the cross-defendant Miller for one- 
half of the damages which you awarded to the plaintiff Doonan against the 
defendant Smith, because in that event where both would be negligent, and 
such negligence would both be a contributing cause to the injury, the one 
against whom you found a judgment would be entitled to what is called con¬ 
tribution from the other who is shown to have been also negligent and 
whose negligence also was a proximate cause of the injury to the person 
in whose favor you awarded a judgment against the one defendant. Of 
course if you found that the injuries to the plaintiff Doonan were occa¬ 
sioned solely by the negligence of the cross-defendant Miller, and that 
there was no negligence on the part of the defendant Smith, then you would 
not find a verdict in favor of Doonan against Smith, and therefore there 
would be no occasion to find any verdict in favor of the cross-plaintiff 
Smith against the cross-defendant Miller. 

187 Now, I take it that there is hardly any necessity of my doing so, but 
I should instruct you that your verdict is not to be based upon or influenced 
by sympathy, bias, or prejudice for or against either the plaintiff or the 
defendant, but is to be based upon the evidence in this case and the law 

as the Court has stated it to you. 

Now, having in mind these principles of law that I have tried to ex¬ 
plain to you, it is your responsibility to determine the facts in the case. 

You do that by weighing the evidence in the case, rejecting such part or 

i 

parts as you do not believe to be true and accurate, and basing your 
judgment on that which you do believe to be true ^nd accurate. In doing 
that, you will take your recollection of the evidence, and should your 


recollection differ from that expressed by counsel for either party, 
or if it should differ from that expressed by the Court, if I have had 

i 

occasion as I sometimes do have to express my recollection of the 
evidence for certain purposes that I have to act upon, you will now 
take your own recollection of the evidence and not that of counsel nor 
the Court, where your recollection differs from that expressed by either. 

You are the sole judges of the credibility of the witnesses. That 
means it is for you to determine the extent to which you believe the wit¬ 
nesses who have testified before you; the extent to which you believe the 
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testimony those witnesses have given, and by the same token, the extent 
to which you do not believe such testimony. 

Now, in weighing the credibility of a witness, there are certain 
principles or guides, or aids, which are not infallible and therefore you 
do not have to use them or follow them, but which out of long, long years 
of experience the law has recognized to be reliable ones, and therefore 
you may use them to such extent and such extent only as you believe they 
are helpful to you in arriving at the truth. 

For instance, in weighing the testimony of any witness, you may 
consider the interest of such witness in the outcome of the trial, and you 
may consider and determine whether such interest, if any, has or has 
not colored or affected the testimony of such witness; you may consider 
the opportunity or lack of opportunity of a witness to have observed and 
to know the matters concerning which that witness has testified; you may 
consider the capacity and ability of a witness in the circumstances to have 
accurately observed and to know the matters about which that witness 
has testified; you may consider the capacity and ability of a witness to 
have accurately recollected and related what the witness did observe; you 
may consider the reasonableness or unreasonableness of a witness’ testi- 
189 mony, its probability or improbability, not foresooth to determine 
how reasonable or probable it is, or the contrary but to help you to de¬ 
termine whether to accept it as true and accurate or not. 

You may consider what all of us do in everyday life, the appear¬ 
ance and demeanor of a witness on the stand, which is simply another 
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way of saying you may consider whether a person testifying looks and 

acts as if that person is fully, frankly, truthfully, j honestly, accurately 

I 

relating what that person knows to be so, or the contrary. 

If you believe it has been shown that any withess is biased or preju- 

i 

diced, either for or against either party to this cause, you may consider 
and determine whether such bias or prejudice, if hny, has or has not 

i 

colored or affected the testimony of such witness.! If you believe it has 
been shown that any witness has testified falsely Concerning any mater¬ 
ial fact in the case, as to which the witness could not reasonably have been 
honestly mistaken, you have the right to reject entirely all that that wit¬ 
ness has testified to, on the principle that one who testifies falsely con¬ 
cerning one material fact may be testifying falsely concerning others 
or all, or in any event such a witness is not sufficiently reliable to com¬ 
pel a jury to base its judgment on that sort of a witness. 

i 

Now, while you have the right to do what I have just said, you are 

i 

not required to do it. You may if in your good sound judgment and dis¬ 
cretion, you think you should, accept as true part of what a witness has 
testified to, if you believe it to be true, even though you do reject as 
false other parts of the testimony of that witness; which illustrates 
the wide latitude which the law leaves to your good sound judgment and 
discretion as to what weight you will give to the testimony of that sort of 
a witness. 

Now, if after weighing all of the evidence in this case, rejecting 
such part or parts as you do not believe to be true and accurate, and basing 
your judgment on that which you do believe to be true and accurate, you 
believe it has been shown that this defendant was negligent, as I have de¬ 
fined that term to you, and that such negligence was the proximate cause 
of injuries to the plaintiff Miller, and that that has been shown by a fair 
preponderance of the evidence, and it has not been shown by a fair pre¬ 
ponderance of the evidence that the plaintiff Miller was contributorily 
negligent in proximately causing such injuries to herself, then and in 
that event it will be your duty to find your verdict in favor of the plain¬ 
tiff Miller against the defendant Smith, and award such damages as would 
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reasonably compensate her for the injuries which have been shown by 

191 the evidence to have been proximately caused by such injury, in 
accordance with my outline to you as to the measure of damages in such 
a case. 

If on the other land you do not believe that it has been shown by a 
fair preponderance of the evidence that the defendant Smith was negligent, 
or, if negligent, that such negligence proximately caused the injuries to 
the plaintiff Miller, or if you find that there was negligence on the part 
of the defendant Smith which was a proximate cause of the injuries sus¬ 
tained by the plaintiff Miller, but you also find that it has been established 
by a fair preponderance of the evidence that the plaintiff Miller was con¬ 
tributory negligent, and that such contributory negligence was a prox¬ 
imate cause of the injuries sustained by her, then in that event, in either 
of those events, your verdict should be in favor of the defendant with re¬ 
spect to the claim of the plaintiff Miller. 

If you find that the defendant Smith was negligent and that such negli¬ 
gence was the proximate cause or a proximate cause of the injuries sus¬ 
tained by the plaintiff Doonan, and you find that that has been established 
by a fair preponderance of the evidence, then and in that event it would 
be your duty to find your verdict in favor of the plaintiff Doonan against 
the defendant Sm ith. 

192 If you do not believe that it has been shown by a fair preponderance 
of the evidence that the defendant Smith was negligent, or if negligent, 
that such negligence was the proximate cause of the injuries suffered by 
the plaintiff Doonan, then and in that event it would be your duty to find 
your verdict in favor of the defendant Smith with respect to the claim of 
the plaintiff Doonan. 

In the event you should find a verdict in favor of the plaintiff Doonan 
against the defendant Smith, and you also found that the cross-defendant 
Miller was negligent, combining with the negligence of the defendant Smith 
in proximately causing the injuries to the plaintiff Doonan, and you find 
that that has been established by a fair preponderance of the evidence, 
then and in that event it would be your duty to the third party complainant 
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to find in favor of the defendant Smith as the third party plaintiff against 
the third party defendant Miller, and award damages in half of the amount 
awarded by you in favor of the plaintiff Doonan against the defendant 
Smith. 

Of course, if you find your verdict in favor of the plaintiff Doonan 
against the defendant Smith, and you do not find that the third party de¬ 
fendant Miller was negligent , or that such negligence was a contributing 
proximate cause of the injuries sustained by the plaintiff Doonan, then 

193 and in that event on the third party complaint your verdict would 
be in favor of the third party defendant Miller with respect to the com¬ 
plaint, the third party complaint, of Smith against Miller. 

****** 

202 KENNETH D. MCPHERSON * * * 

DIRECT EXAMINATION 
BY MR. GINBERG: 

Q Officer, tell us your full name, please, sir. A. Kenneth D. 
McPherson. 

Q. And you are a member of the Metropolitan Police Force ? 

A. That is right, sir. 

Q. And have been for how long, sir? A. Ten years, sir. 

Q. And are you assigned to any particular division of the Police 
Department? A. Yes, sir, the Accident Investigation Unit, Traffic 
Division. * * * 

Q. And on May 9, 1952, did you appear at 36th and Albemarle Streets, 
Northwest, in response to any notification of an accident? A. I did, sir.* * 

03 

Q. And can you tell us, sir, what you observed at the time you came 
to the scene of the accident? A. At my time of arrival on the scene of 
the accident I found a T 49 Nash up on the sidewalk on the Southeast corner 
of 36th and Albemarle, and I found a f 50 Oldsmobile just south on 36th 
Street. ****** 

Q. And where did you see the other vehicle? A. Approximately 
100 feet south against the curb. * * * * j 
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205 Q. As a result of that alcohol and scuff mark, or the mark from 
the Nash, were you able to make a determination as to the point of im¬ 
pact? A. I was, sir. 

Q. And will you tell us where that was, sir. A. That was approx¬ 
imately 17 feet south of the north curbline of Albemarle and 14 feet east 
of the west curb of 36th Street. * * * * 

207 Q. Mr. McPherson, did you have any conversation with Mr. Smith 
who was the driver of the car going south on 36th Street, as to his speed 
at the time of the accident or immediately prior thereto? A. I did, sir. 

Q. And what did he tell you about that, sir? A. Approximately 
two miles per hour, sir. 

Q. And that approximately two miles per hour covered what dis¬ 
tance, from where to where? Can you tell us, sir? A. I couldn’t tell 
you that. 

Q. But as I understand you, sir, his statement to you was that he 
was traveling approximately two miles per hour at the time of the acci¬ 
dent? A. That is right, sir. * * * * * 

208 Q. Do you recall, sir, whether there is any slope on Albemarle 

209 Street as you approach 36th from a westerly direction? A. I 
don’t recall that, sir. 

Q. How about 36th Street, can you tell us whether that is level 
ground or whether there is any incline or slope as you approach Albe¬ 
marle? A. I don’t recall that, sir. I am not that familiar with the 
neighborhood up there. 

Q. I will show you Plaintiffs’ Exhibits 1-F, 2-A and 1-D, and see 
if that will refresh your recollection in any way, sir. A. Slight incline 

down for both streets, sir. 

****** 

210 CROSS EXAMINATION 

BY MR. SIRICA: 

214 Q. So, in other words, there were no skid marks before those 

marks started? A. No skid marks, no, sir. 

****** 
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217 EARL B. SMITH * * * 

DIRECT EXAMINATION 

BY MR. SIRICA: * * * 

218 Q. And what is your occupation, Mr. Smith? A. Mechanical en¬ 
gineer. * * * * 

Q. Will you tell us your age, Mr. Smith? A. My age at the pres¬ 
ent time is past 76. * * * * 

Q. By whom are you employed? A. At the Bureau of Standards 
and in the Division of Ordnance Design. * * * * 

219 Q. Now, I want you to just tell the jury in your own words, the 
best you can, and try to re-enact for them in your own words just how 
this accident occurred, what you did from the time you got to Albemarle 
Street, and everything you can remember about it. A. At this time I 
was coming down south, going south on 36th Street. As I approached 
Albemarle I saw the stop sign. The stop sign is just before you enter 
Albemarle. I stopped at that stop sign but couldn’t see up or down 
Albemarle, so I moved forward until I thought I could see, have an ample 
view of Albemarle. That meant that I had to move forward. I moved for¬ 
ward to about, I would say, the curb line; very slowly. At that point I 
didn’t see anybody. No impression was made on my sight. 

It looked to me like things were clear. I started to move ahead, 

220 

and with the Hydra-matic gears my car has, all you have to do is re¬ 
lease the brake and it moves slowly forward one or two miles an hour 
if you don’t put the power on, which I didn’t. 

After I had moved a short distance in there, to my right, looking 
west on Albemarle, I saw a flash of a car approaching, and I tried to 
stop, but from the time that I notice there was a car approaching was 
a very short length of time; I suppose I had a distance between my car 
and the one that was approaching, as I remember, something like ten, 
possibly 15 feet. Now, that is by observation and not by measurement. 

I attempted to give, to yield the right-of-way, but, before anything 
could happen, that is my reflexes, the car hit me coming down — 

Q. What part of that car hit what part of your car? A. The front 
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left-hand side of the approaching car hit my front right-hand side. * * * 

221 Q. Do you know approximately at what speed you thought that car 
was traveling? A. The car coming down Albemarle? 

Q. That is right. A. I would say it was going about 30 miles an 
hour. At any rate, it was going faster than it ought to have been going. 

MR. GINBERG: I move that that be stricken, if your Honor please. 
MR. SIRICA: That is a conclusion of the witness. 

THE COURT: Yes, I think that is a conclusion. I will strike it 

out. 

BY MR. SIRICA: 

Q. Did you notice who was driving the car or anything about the 

222 driver of the car or the lady who was in the car with the driver? 

A. There were two ladies in the car. One was driving. 

Q. Did you notice anything about their gestures or anything, whether 
they seemed to be talking or anything like that? That is what I mean. 

A. The first impression that I got of the ladies that were in the car, 

their faces were turned towards each other as though they were talking. 

* * * * * * 

224 Q. Mr. Smith, do you recall calling to the attention of an officer 
the fact that there was some water leaking from your radiator about 
where the point of impact was? A. I did. 

Q. Now, can you tell us about where that water was in the inter¬ 
section? A. When my car stopped and I got out and came back from 
saying something to the ladies, my radiator was leaking water on the 
pavement. It made a spot. I called it to the attention of the policeman. 
There were two policemen there; not the original policeman that I 
mentioned first. And he said "It couldn’t be." I said "Well there is 
where the radiator was leaking. " 

Q. Now, would you mind stepping down to this plat , Mr. Smith? 
(The witness stepped from the witness box, to a position in front of 
the viewing board at the end of the jury box.) 

You have noticed that the Engineer has drawn a place where these 
different manholes were placed. 
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Now, he placed one of them in the northwest part of the intersec¬ 
tion, 6.70 feet to the north curb, and 4. 75 feet from the west curb of 36th 
Street. 

Are you able to tell the jury approximately where that water was 

225 with respect to the manhole I have just indicated? A. The spot 
of water from this curb down here was approximately nine feet. That 
would put it just a little beyond where he has put a mark. 

Q. That would be nine feet south of the north curb of Albemarle ? 

A. That is right, and it was approximately in the center of this line here. 

Q. Is that how you remember where that water was, with refer¬ 
ence to that manhole ? A. Yes, sir. * * * * 

226 CROSS- EX AMINA TION 

BY MR. GINBERG: 

Q. Now, Mr. Smith, on the morning of this accident, May 9, 1952, 
it was a clear day, was it not, sir? A. Yes. * * * * 

Q. You say that you came to a stop at the stop sign? A. I did. 

Q. And when you came to a stop at the stop sign, could you see 
west on Albemarle Street? A. No, sir. Only a short distance. 

Q. How many feet could you see at that time? A. Oh, I don’t 
suppose I could see up Albemarle more than five feet. 

Q. So you realized at that time, did you not, that you had to pro¬ 
ceed further in order to get a clear view of traffic coming from the west 
on Albemarle Street? A. I realized that. 

Q. And acting upon that realization you went forward a short dis¬ 
tance? A. I did. 

227 Q. And then did you come to another stop? A. Not fully. 

Q. What did you do at that time? Did you hesitate? A. I hesitated. 

Q. And when you hesitated where was the front of your automobile 
with respect to the north curb of Albemarle Street? A. The front of my 
car was not quite to the curbline of Albemarle. 

Q. Not quite to the north curbline of Albemarle? A. That is right. 

Q. Would you tell us, sir, how many inches or feet the front of 
your car was away from the north curbline of Albemarle Street when you 
hesitated at that point? A. I don’t quite get your question. * * * * 
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228 THE WITNESS: Well, I would say that the front of my car was 
one or two feet beyond that north curbline. 

Q. When your car was in that position and you hesitated did you 
then have a clear view to the west of Albemarle Street? A. Not all the 
way up Albemarle; no, sir. 

Q. How many feet up Albemarle Street could you see? A Well, 

I suppose around 30 feet. * * * * 

Q. Was there any reason why you couldn’t see more than 30 feet 
to your right when you looked to your right? A. Because I was looking 
at an angle across Albemarle Street. 

Q. And that was the extent that you looked to your right as you 
looked to your right on Albemarle Street ? I mean you looked no further 
than the 30 feet? A. I don’t remember that I could. I am saying 30 

229 feet. It might have been 35 or it might have been 25. * * * * 

Q. At what rate of speed were you traveling from the time that 

you looked to your right on Albemarle Street to the time of the accident? 

A. One or two miles an hour. 

Q. When you observed the other automobile, you say that the 
driver was looking at the other lady or the passenger? A. The two 

230 faces — the faces of the two ladies were turned towards each other. 

Q. And you knew at that time that the driver had not observed you, 

did you not? A. That was my impression, that they had not observed me. 

Q. And traveling at the speed that you were traveling, you could stop 
practically instantaneously, isn’t that so? A. Yes, except for the time of 
physical reaction; yes. 

Q. As an engineer, sir, if you have had any experience, what do 
you estimate or say the reaction time would be for you to bring the car to 
a stop? A. Well, I would say probably a quarter of a second. 

Q. And in addition to that quarter of a second, how much more 
time did you need to bring the automobile to a stop at the speed you were 
traveling? A. I did not bring my car to a stop. It was still moving 
231 when I hit the other car. *,**** j think it would have taken 
about, oh, a half to three quarters of a second. * * * * 
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Q. Mr. Smith, at two miles an hour can you tell us, sir, how 
many feet you were traveling a second? A. At two miles an hour it is 
about one yard per second. * * * * 

232 Q. You were traveling at a rate of speed that could be said to be 

almost zero? A. Well, it would be considered almost zero. * * * 

236 Q. In view of your answer would it be fair to say that you probably 
did not sound the horn on your automobile? A. I probably did not. 
Everything occurred too quickly. * * * * 

239 Q. Were you familiar with that wall situation there that obscured 
the vision of anyone coming south on 36th Street approaching Albemarle 
Street? A. Are you asking me if I was familiar with it? 

Q. Yes, sir. A. I was. I had noticed it several times and no¬ 
ticed the difficulty in seeing. * * * * * 

240 Q. In order to get a clear view of traffic coming east on Albemarle 

Street from the position at the stop sign, a person has to come further 
south at least four or five feet in order to get a clear view of traffic 
coming that direction? A. Oh, you have to come farther than that. 

Q. How far farther than that would you say? A. Well, I would 
say you would have to come 10 or 12 feet beyond the sign. 

Q. Ten or 12 feet — A. Now, I am not saying that to be accurate. 
That’s my impression. * * * * * 

243 Then you had two hazards in entering into this intersection, the 
tree and the wall, as far as seeing traffic coming east on Albemarle 
Street? A. Yes. 

Q. Now, if your automobile got past the tree, then could you not 
see entirely west on Albemarle Street? A. I don’t know that you can. 

I wouldn’t say positive. * * * * * 

Q. What I am trying to do is to determine if it is not possible, or 

244 was not possible for you to see all traffic coming in a westerly di¬ 
rection at any point after you passed the tree. A. That is possible if the 
traffic is not too close, which you might see at that time, but it is too 
close to do anything. ****** 
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245 Q. When you saw that Miss Miller was continuing into the inter¬ 
section, did you make any effort to turn at that time? A. No, sir. 

****** 

248 Q. On examination yesterday, after you explained how you came 
to a full stop and then you proceeded forward, you said, I believe, that 
you did not again come to a full stop but that you hesitated ? A. That is 
right. ****** 

250 Q. Would you make a little box at the intersection where you con¬ 
tend that the point of collision took place ? 

(The witness placed a mark on the board.) A. That is approximate. 

Q. May I make it a little darker so that all the jurors may see? 

(The mark was darkened by counsel.) 

While you are here, what is your estimate in feet, or however you 
want to describe it, where Miss Miller’s car was from the center of Albe¬ 
marle Street? A. Well, the impact occurred right here and that is 
where the wet spot was on the road, and she was this side of the center 
(indicating). 

Q. Pardon me. That would be the north side? A. The north side 
of the center. 

Q. And are you able to tell us the distance that she was from the 
center of the street? A. No, I wouldn’t. 

Q. Let me ask you this: Albemarle Street is 34 feet. That would 
make the center line 17 feet? A. That is right. 

Q. You have fixed a distance of approximately nine feet from the 
north curb to where you feel was the point of collision? A. Approximately. 

251 Q. Would that mean that her automobile, on her left side, was at 
least eight feet over on the wrong side of the street on which she was 
traveling? A. If you subtract the distances, that is the result. 

Q. It will come out that way? A. Yes. * * * 

Q. Mr. Smith, I want to go over some parts of your deposition with 
you that was taken on March 11, 1953. Reading from page 5: * * * * 

252 Q. On the eight-foot answer it would put her over as much as nine 
feet on the wrong side; is that correct? A. That is right. That is right, 
according to the figures. 


Q. (Reading from deposition): 

"Q. You are referring to the north curbline? A. Yes, 
north curbltne on Albemarle. 

Q. Can you estimate the speed of the other vehicle prior to 
the accident? A. Well, I think she was going 30 miles an hour. 

Q. Over how many feet did you say you observed her auto¬ 
mobile prior to the accident? A. Probably not more than six, 
eight or ten, somewhere along in there. ” 

Now I will ask you, sir, do you form your judgment as to the speed 
of her automobile from the distance that you observed her either in the 
six, eight or ten feet that you observed her, on the ten feet, I think, that 
you testified to yesterday? A . I don't just understand what kind of a 

253 question you are asking. 

Q. All right, sir, I will try to do a little better. You formed an 
opinion as to the speed that Miss Miller was traveling at 30 miles an hour? 
A. That was my judgment, yes. 

Q. And you had her automobile under observation anywhere from 
six to ten feet? A. Before the accident? 

Q. Yes, sir. A. I think that is probably about right. 

Q. I think you have testified you just saw her in what you described 
as a flash. A. Pretty much that way, yes, sir,, * * * * 

254 Q. Now, sir, with respect to that answer, how much of her auto¬ 
mobile was on the center line, answering as you did in the deposition? 

A. My impression was that her whole automobile was to the north side 
of the center line. 

Q. Then is it your testimony now that she was not on the center 
line but to the north of the center line ? A. All right. 

Q. And then the question: 

"Q. And how close was she to the intersection? A. Well, 
she was just about entering. 

Q. And as she was just about entering were you just about en¬ 
tering the intersection also? A Yes. ff 
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258 MR. GINBERG: In other words, I asked him in the deposition -- 
and I will read it. This is Mr. Connolly’s question: 

”Q. How far did your car get between the north curb line of 
Albemarle Street and the center of Albemarle Street before it was 
struck? A. The front end of my car was four or five feet, ap¬ 
proximately, beyond the curb line of Albemarle. ” 

THE COURT: Yes. * * * * 

260 (A copy of the deposition was handed to the witness) 

THE WITNESS: Yes, it says four or five feet from the north curb 
was where my car was and here I have said it was nine feet. I said it 
yesterday, and I think I said it again today. 

Now, the reason for that is that when I gave that deposition, I had 
made no effort to orient myself on the street. Everything came up so 
quick as far as being requested to make a deposition is concerned, that 
I didn’t have it in mind. 

Now, since that time, and since I know where that spot was, I went 
back a few days ago and located where that spot was, and I gave him the 
advantage of the best answer that I could make, and the place where that 
water spot was, was close to a manhole which I can identify, and my spot 
was around approximately nine or more feet — nine or a little more feet 

261 from the north curb. Now, that is the answer on which I stand. 

* * * * * * 

266 BY MR. GINBERG: (reading from deposition): 

”Q. Did you see this vehicle coming in an easterly direction? 

A. Not at the time I looked. 

Q. Was there any reason why you could not see the vehicle com¬ 
ing from your right? A. The view to my right is obstructed by a 
brick wall and some shrubbery. It is very difficult to see anything. ” 
MR. SIRICA: Now, again I ask you. in fairness to the witness — 
and I know you wouldn’t be unfair, Mr. Ginberg -- to read the next ques¬ 
tion regarding the view cf the person coming in an easterly direction, and 
read the witness’ answer for the jury. The very next question and answer. 

267 So the jury can get the sequence of this testimony in the deposition. 
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MR. GINBERG: Although I think that is properly something that 
could be brought out on redirect, I will do as you request, Mr. Sirica. 

BY MR. GINBERG: (reading from deposition): 

"Q. And that would also be true of any vehicles traveling in 
an easterly direction on Albemarle Street, on 36th Street; is that 
correct? Do you understand my question? A. Yes.” * * * * 

Q. Now, I would like to ask you what that conversation was again, 
please sir. What did you say to the officer? A. Well, he was making 
some measurements around there and it looked to me as though he didn’t 
know what had happened or where it had happened, and I indicated to him 

268 the position of my car after the accident, by indicating that the radi¬ 
ator had leaked at that spot, indicating where the spot was. His reply was 
"It couldn't be. ” I says, "Well, here is the evidence. The radiator was 
leaking at this spot and that is where my car was standing. ” 

Q. And did he say anything further to that? A. He just walked away. 
MR. GINBERG: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. SIRICA: 

Q. Mr. Smith, I will show you this picture of the intersection, taken 
by one of the police officers — I think it was Mr. McPherson who was on 
the stand. Do you remember him testifying? A. Yes, sir. 

Q. He took some pictures. Were you there when he took the pic¬ 
tures ? A. I never saw the pictures until — 

Q. By the way, how big a puddle, if it was a puddle, was this water? 
Was it easily seen by the naked eye on the street? A. Oh yes, it was 
quite a wet spot. I would say a spot that big around (indicating). 

269 Q. Do you see any spot of water that is shown in this picture at 
that intersection or that part of the intersection taken by the officer? 

A. No, I do not. This spot was not near where this spot is shown on the 
picture. 

Q. Do you think the water was of sufficient quantity so that it would 
have shown on a picture? A If he had taken a picture in the right place, 
but he didn’t take the pictures that included it. 
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Q. Now, when you have been giving these estimates as to dis¬ 
tances when your deposition was taken, that was before you went back to 
the location before the trial took place? A. That is right. 

Q. You were giving a rough estimate. That is correct, isn’t it? 
A. That is right. In the deposition I was giving a rough estimate, hav¬ 
ing not checked up the position. 

Q. But since that time, as you said, you have gone back and you 
have located the man hole where this — which was near where this water 
was found that was dripping from your radiator? A. That is right. 

Q. And on the street; right? A. Yes, sir. 

270 MR. SIRICA: That is all. 

THE COURT: Any further questions? 

MR. GINBERG: No, sir. 

****** 
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1. Did the trial court properly reject plaintiff's request for an 
instruction on the last clear chance doctrine when the evidence demon¬ 
strated: (1) that the plaintiff drove her automobile at an undiminished 
rate of speed into an intersection which had been occupied for a substan¬ 
tial period of time by the slow moving automobile of the defendant; (2) 
that the defendant entered the intersection at a slow rate of speed at a 
time when the plaintiff was some 150 to 210 feet away at a point beyond 
the crest of a hill and beyond the range of "immediate hazard"; and (3) 
when there was no showing that the defendant in the exercise of reason¬ 
able care should have stopped in point of time or space any quicker than 
he did. 

2. Did the trial court err in refusing to grant the plaintiff’s re¬ 
quest to instruct the jury in the specific terms advanced by plaintiff when 
the substance of the requested instructions was given in accord with the 
applicable rules of law established in this jurisdiction. 



(iii) 


Page 


Standard Oil v. Sheppard, 80 U.S. App. D.C. 71, 148 F. 2d 363(1945) .... 16 

Sibert v. Ellis, 108 A. 2d 541 (Mun. App. D.C. 1954). 16 

Steermanv. Railroad Co., 6 App. D.C. 46 (1895) 7 

Thomas v. United States, 74 App. D.C. 167, 121 F. 2d 905 (1941). 14 

Towles v. Arcade Sunshine Co., 32 A. 2d 870 (Mun. App. D.C. 1945) .... 16 

United States v. Morrow, 87 U. S. App. D.C. 84, 182 F. 2d 986 (1950) .... 8 

Washington Ry. and Electric Co. v. Chapman, 62 App. D.C. 140, F. 2d 

486(1933). 8. 12 

Wells v. Grand Union Equipment Co., 87 U.S. App. D.C. 124, 182 F. 2d 

993(1950). 10 

Yellow Cab v. Sutton, 37 A. 2d (Mun. App. D.C. 1944). 16 







UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12,934 


MARIE MILLER, 


v. 


EARL B. SMITH, 


Appellant 


Appellee 


Appeal From The United States. District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Facts and Proceedings Below 


1. Pleadings: 

Marie Miller, appellant herein, filed on November 13, 1952, a 
complaint against appellee Earl B. Smith to commence the litigation 
from which the appeal arises. The complaint (JA. 1) sought damages 
for personal injuries aUegedly sustained as the result of a collision at 
the intersection of 36th and Albermarle Streets, N. W., in the District 
of Columbia on May 9, 1952, between automobiles operated, respec¬ 
tively, by Marie Miller and Earl B. Smith. The complaint asserted 
that the accident was caused by the negligence of Earl Smith with re¬ 
spect to speed, lookout, right of way, and obedience to a stop sign. 
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This action, designated Civil Action No. 5131-52, after proper answer 
(JA. 2) was calendared for trial. 

Subsequently on April 1, 1953, a similar complaint containing iden¬ 
tical charges against Earl Smith was filed by a passenger in Marie Mil¬ 
ler's automobile at the time of the collision, Mrs. Emelia L. Doonan 
(Rec. 290). In connection with this action, designated Civil Action No. 
1481-53, Third Party proceedings against Marie Miller were initiated 
by Earl Smith (Rec. 292-300). These two Civil Actions,involving plain¬ 
tiffs represented by the same Attorney, were consolidated for trial by 
order dated November 30, 1954, (Rec. 282) and after appropriate pre¬ 
trial proceedings were conducted, they were called for jury trial before 
Judge James W. Morris on January 25, 1955. 

2. Evidence: 

No disinterested eyewitness to the collision complained of was 
called by any party in these consolidated cases. The facts were estab¬ 
lished primarily by the oral testimony of plaintiffs Emelia Doonan and 
Marie Miller, Officer Kenneth D. McPherson and defendant Earl B. 

Smith and by the physical facts shown by the plat and the photographs 
which were used as exhibits. 

At the northwest corner of the intersection at 36th and Albermarle 
Streets, N. W., there existed a high stone wall which made it impossi¬ 
ble for the plaintiffs, who were eastbound on Albermarle Street, to see 
to their left or north on 36th Street as they approached the intersection. 

It was similarly impossible for defendant, who was southbound on 36th 
Street, to observe to his right or west on Albermarle Street. There was 
a stop sign located 17 feet north of the north curb of Albermarle Street. 
Albermarle Street is 34 feet wide at its intersection with 36th Street, 
which is 30 feet wide. The retaining wall is immediately adjacent to the 
6 foot wide sidewalk and is 10 feet from the curb on the north side of 


3 


Albermarle Street. There was a large bush located at the corner above 
the wall and a tree located in the parking space 16 feet west of the west 
curb of 36th Street. Albermarle Street slopes upward at a grade of 
5. 90% to a crest approximately half a block away from the intersection 
(Plat, Defts. Ex. 4, Defts. Ex. 7). Defendants Exhibit 7 is reproduced 
in appellee’s appendix. 

Earl B. Smith testified that he approached the intersection of Alber¬ 
marle Street on 36th and stopped at the stop sign located there (JA. 33). 
From that position he could not see to his right on Albermarle Street. He 
then crept forward slowly and hesitated at a point where the front of his 
car was just north of the north curb line of Albermarle Street (JA. 35). 

At that point he could see on an angle about 30 to 35 feet west on Alber¬ 
marle Street. He saw no approaching traffic (JA. 33, 35, 36). He crept 
into the intersection without applying the accelerator at what he estimated 
to be about 2 miles per hour; he saw no traffic approaching (JA 33-36). 

He then looked to his right and saw the flash of an approaching automobile 
(JA. 33). He immediately tried to stop but was unable to do so in time to 
avoid the collision (JA 33). Officer McPherson estimated from physical 
signs that the point of impact was approximately 17 feet south of the north 
curb of Albermarle Street and 14 feet east of the west curb of 36th Street 
(JA. 32). This point was very close to the exact center of the intersec¬ 
tion. Emelia Doonan agreed that Earl Smith’s automobile was in the cen¬ 
ter of the intersection after the collision (JA. 15). jEarl Smith stated that 
he observed the water that had drained from his radiator and that it was 
located 9 feet south of the north curb of Albermarle Street (JA. 34, 35). 

His estimate of the speed with which Marie Miller was driving at 30 miles 
per hour was stricken by the trial court upon motiop by plaintiffs’ counsel 
(JA. 34); however, subsequently plaintiffs’ counsel voluntarily injected 
the same opinion of Mr. Smith into the record for his own purposes (JA. 39). 

Marie Miller testified that she and her roomnpiate Emelia Doonan were 
driving to work, as was their habit, on Albermarle Street (JA. 7). She had 
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stopped at the Reno Road intersection and then proceeded east on Alber- 
marle Street toward 36th Street at approximately 20 to 25 m. p. h. (JA. 7, 
12). She stated that she was not driving close to the curb on her right, 
but was nevertheless to the right of the center of the street (JA. 8). As 
she approached 36th Street she looked to the left but saw nothing approach¬ 
ing. She next looked to the right and then straight ahead (JA. 8). When 
her companion Emelia Doonan gave the warning Marie Miller saw Smith’s 
car . . . ”it was there on me. ” She stated that it was even less than a 
few feet away at that time (JA. 8, 11). When asked why she did not see 
the automobile she referred to the wall and stated, ”He was not in my vi¬ 
sion when I was going through” (JA. 10). Her automobile went on across 
the intersection in front of Smith’s car and struck the curb on the south¬ 
east corner so hard that it bounced back (JA. 11). Marie Miller admitted 
an intimate familiarity with the condition that existed with reference to the 
blind corner at the intersection and stated that she knew that extreme 
caution was required (JA. 10). She did not reduce her speed when ap¬ 
proaching the intersection (JA. 12, 16). 

Emelia Doonan testified that the car in which she was riding was in 
front of the house on her right with all the shrubs in the yard when she 
turned and saw the Smith automobile. At that time, ”He was coming out 
of 36th Street. He — well, he was just on top of me when I saw him” 

(JA. 14-15). 

It was stipulated by and between the parties, in a manner consistent 
with the testimony of Earl Smith, that a motor vehicle travels in feet per 
second approximately one and one half times its miles per hour (Rec. 232). 

The trial court declined to accept certain instructions tendered on 
behalf of the plaintiff Marie Miller. Among these were Nos. 6(a), 6(b) 
and 14 (JA. 4-6). Requested instructions 6(a) and 6(b) were given in sub¬ 
stance (JA. 22-24). Requested instruction 14 concerned the doctrine of 
last clear chance. This instruction was denied because of the absolute 
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failure on the part of the plaintiff to introduce evidence which would have 
provided a sufficient basis for its application (Rec. 131-135). After the 
trial court fully and fairly instructed the jury on the applicable legal is¬ 
sues (JA. 19-31) the cases were submitted for verdict 

3. Verdict and Judgment: 

The jury returned verdicts in favor of plaintiff passenger Emelia 
Doonan and against plaintiff Marie Miller and defendant Earl B. Smith. 
Judgments were entered in Civil Action 1481-53 thereon in the amount of 
Two Thousand Dollars ($2,000) in favor of Emelia Doonan against Earl 
Smith and in the amount of One Thousand Dollars ($1, 000) in favor of 
Earl Smith upon his third party complaint for contribution against Marie 
Miller. (Rec. 313-314). In Civil Action 5131-52 judgment in favor of 
the defendant was entered (JA. 3). From the latter judgment this appeal 
was taken (Rec. 286). No appeal was noted with respect to Civil Action 
1481-53 and the judgments entered therein have become final. 

B. Questions Presented 

1. Did the trial court properly deny plaintiffs requested instruc¬ 
tion on last clear chance in view of the facts and circumstances presented 
by the evidence ? 

2. Did the trial court properly define the applicable standards per¬ 
taining to the obligations imposed upon the user of an unfavored roadway 
at an intersection such as is here involved? 
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SUMMARY OF ARGUMENT 

Earl Smith, appellee, came to a full stop at the stop sign. Because 
of a high wall he could not see to his right. He drove his automobile slowly 
forward. As he passed the wall he hestitated and at that point he could see 
no oncoming traffic. He proceeded slowly into the intersection. When he 
was at some point in the intersection he noticed the flash of an approach¬ 
ing vehicle which was proceeding according to its drivers testimony at a 
speed of 20 to 25 miles per hour which was undiminished prior to entry into 
the intersection. He immediately applied his brake but was unable to stop 
in time to avoid the collision. 

There was an upward grade away from the intersection which culmin¬ 
ated in a crest approximately one half block away. Marie Miller approached 
the intersection over and down this grade at an undiminishing speed of 20- 
25 miles per hour and never saw the slow moving vehicle of the defendant 
until an instant prior to impact. It appeared that plaintiff's automobile 
traveled at least ten times as far every second as did that of the defendant. 
There were no skid marks from either vehicle prior to impact. 

In these circumstances the "last clear chance" doctrine is not avail¬ 
able to the plaintiff as a means of rescue from the consequences of her 
reckless disregard for the obligations which she had voluntarily imposed 
upon herself by undertaking to operate a motor vehicle. The right of way 
accorded to the driver on a favored highway is merely relative and is 
neither an absolute prohibition imposed upon the user of the unfavored 
street from proceeding across nor is it an invitation to the user of the fa¬ 
vored street to disregard the essential requirements imposed upon those 
who would operate motor vehicles under modern traffic conditions. The 
charge of the trial court accurately stated the law applicable to the issues 
raised by the evidence and it provided a full and fair basis for the jury 
verdicts upon which the various judgments were entered. 
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ARGUMENT 

A. THE EVIDENCE DID NOT SUBSTANTIATE APPEL¬ 
LANT’S CLAIMED ENTITLEMENT TO AN INSTRUC¬ 
TION ON "LAST CLEAR CHANCE". 

The great variety of factual situations to which the doctrine of "last 
clear chance" has been applied since its inception has confused its true 
meaning and purpose in a fashion which is completely unwarranted. In¬ 
deed, as applied in some cases, it is incapable of recognition or of under¬ 
standing. Essentially it is nothing more than a doctrine of proximate 
cause. Under the restrictive tests initially applicable the rationale of 
the rule was that the negligence of a person who was found to be in a po¬ 
sition of oblivious or inextricable peril could not be said to be the prox¬ 
imate cause of the injuries thereafter sustained because the effect of his 
negligence had been spent prior to the operation of the negligence of an¬ 
other. Holohan v. Wash, and Georgetown Ry ., 8 Mackey 316, 19 D. C. 
Rep. 316 (1890); Richmond & Danville R. Co . v. Didzoneit , 1 App. D. C. 
482 (1893); Steerman v. Railroad Co. , 6 App. D. C. 46 (1895); Cullen v. 
Railroad Co. , 8 App. D. C. 69 (1896); Capital Traction Co . v. Divver , 

33 App. D. C. 332 (1909). 

In determining the applicability of the doctrine of last clear chance 
to any particular factual situation one must in the light of applicable con¬ 
siderations ascertain whether the negligence of either or both of the par¬ 
ticipants proximately caused the collision complained of. If the negli¬ 
gence of one was not a proximate cause he is entitled to the benefit of the 
doctrine. However, if the negligence of both concurred as proximate 
causes there is no occasion for the application of the rule. The courts 
of the State of Virginia have adopted a realistic attitude to this problem 
by holding in effect that the doctrine of "last clear chance" is not one to 
be applied solely for the benefit of the plaintiff. Harris Motor Lines v. 
Green, 184 Va. 984, 37 S. E. 2d 4 (1946). 
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This view was also adopted in the District of Columbia in the opin¬ 
ion of the United States District Court in Menter v. Barnes , 47 F. Supp. 

932 (D. C., 1942). Although the doctrine is no longer narrowly restric¬ 
tive in its application, there remain conditions which are precedent to its 
proper application. These have been well stated for the District of Colum¬ 
bia in Jackson v. Capital Transit Company , 69 App. D. C. 147, 99 F. 2d 
380 (1938) wherein this court at page 149 stated the issues to be: 

TT Was there evidence to show that (1) the deceased 
was in a position of danger; (2) he was oblivious to 
his danger; (3) the motor man was aware, or by the 
exercise of reasonable care, should have been aware, 
of the deceased’s danger and obliviousness; and (4) 
the motorman was able to stop the car and avoid 
striking the deceased after he became aware or 
should have become aware, of this danger and ob¬ 
liviousness and failed to do so?” 

These rules have been consistently applied in cases which involve factual 
situations analagous to those here presented. United States v. Morrow , 

87 U. S. App. D. C. 84, 182 F. 2d 986 (1950); Landfair v. Capital Transit 
Co. , 83 U. S. App. D. C. 60, 165 F. 2d 255 (1948); Capital Transit Co . v. 
Smallwood , 82 App. D. C. 228, 162 F. 2d 14 (1947); Dean v. Century Mo ¬ 
tors , 81 App. D. C. 9, 154 F. 2d 201 (1946); Capital Transit Co . v. Grimes , 
82 U. S. App. D. C. 393, 164 F. 2d 718 (1940); Washington Ry. and Elec ¬ 
tric Co . v. Chapman , 62 App. D. C. 140, 65 F. 2d 486 (1933). 

In Washington Ry. and Electric Co . v. Chapman , supra , the plain¬ 
tiff was involved in an intersectional collision with a streetcar which was 
observed while the plaintiff’s vehicle was still 30 to 35 feet from the point 
of collision. The case was submitted to the jury under instructions on 
the doctrine of ’’last clear chance”. On appeal this court stated at 
page 487-488: 

”To apply the doctrine of last clear chance to the 
facts in this case would be to impose a duty upon the 
motorman impossible of accomplishment. He had a 
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right to assume that the truck would be stopped be¬ 
fore it reached a point within a few feet of the tracks 
. . . There is nothing here to establish any negligence 
on the part of the defendant in the operation of its car 
or the failure to do anything after discovering the peril 
of the driver of the truck by which the accident might 
have been avoided. ” 

In Dean v. Century Motors , supra , the plaintiff was involved in an 
intersectional collision with the defendant’s vehicle. Both vehicles en¬ 
tered the intersection at approximately the same time. Plaintiff appealed 
contending that the trial court erred in denying the request for a ’’last 
clear chance” instruction. This court affirmed the action of the trial 
court in refusing to give the requested instruction stating at page 10: 

’’The doctrine . . . assumes that there was a time 
after such negligence had occurred when the defen¬ 
dant could, and the plaintiff could not, by the use of 
means available, avoid the accident. It is not appli¬ 
cable if the emergency is so sudden that there is no 
time to avoid the collision, for the defendant is not 
required to act instantaneously. ” 

The plaintiff also appealed in Landfair v. Capital Transit Co ., supra , 
from the failure of the trial court to grant the requested instruction on M last 
clear chance”. In that case the plaintiff attempted to make a U turn in the 
path of an approaching streetcar. This court affirmed the trial court ac¬ 
tion in directing a verdict in favor of the defendant, stating at page 61: 

’’Before any question as to the applicability of the 
last clear chance doctrine may properly be reached 
it is necessary to establish without its aid a duty on 
the part of the defendant commencing or continuing 
after the injured person’s peril arose, and a breach 
of that duty relating to the injury as a proximate 
cause. Under the rule of last clear chance it is what 
the defendant did or failed to do after the plaintiff 
was imperiled that constitutes the breach of duty for 
which the defendant is held liable. ’’ 
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Appellant’s reliance on Wells v. Grand Union Equipment Co. , 87 
U. S. App. D. C. 124, 182 F. 2d 993 (1950) is misplaced. In that case the 
plaintiff was the driver of a vehicle on an unfavored street and was in col¬ 
lision with defendant’s vehicle in an intersection. This court approved the 
trial court’s instructions with reference to the ’’last clear chance” and 
with respect to the relative duties imposed upon drivers at controlled in¬ 
tersections, and, in effect, agreed that the defendant had the last clear 
chance to avoid the collision. The circumstances under which the colli¬ 
sion in that case occurred are strikingly similar to those involved in the 
instant case except that the plaintiff was the driver who approached the 
intersection on the unfavored street and the decision there supports ap¬ 
pellee’s contention that if the driver of either vehicle involved in this ac¬ 
tion had the ’’last clear chance” to avoid the collision it was Marie Miller. 

Appellant complains of the failure of the trial court to grant the re¬ 
quested instruction on last clear chance. Her entitlement to such an in¬ 
struction depends, as in the case of any instruction, upon the introduction 
of testimony which would provide the basis for the application of the rule 
relied upon. Hedin v. Capital Transit Co ., supra ; Grant v. Williams, 

94 A. 2d 475 (Mun. App. D. C. 1953). In the instant case the testimony 
demonstrates conclusively that neither driver saw the other in time to 
avoid the collision. The reason for their respective failures in this re¬ 
spect is of crucial importance. Earl Smith has testified that he made a 
full stop at the stop sign which is located 17 feet from the north curb line 
from Albermarle Street (JA. 33). In that position he could not see to the 
west on Albermarle Street because of the high stone wall which is located 
at the northwest corner of that intersection. He then drove slowly forward 
until the front of his automobile was a few feet north of the north curb¬ 
line (JA. 35). At that point he could see at an angle some 30 to 35 feet 
to the west on Albermarle Street (JA. 33-36). It is important to note that 
although the front of his automobile at that time was within a few feet of 
the north curbline his position in the automobile was 6 or 7 feet behind 
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that point. Mr. Smith then proceeded slowly into the intersection. He 
saw no approaching traffic. At some point in the intersection he looked 
to his right and noticed the ”flash” of an approaching vehicle (JA. 33). 

He immediately attempted to stop but was unable to do so in time to avoid 
the collision (JA. 33). Counsel for appellant tenuously reasons from 
computations that Mr. Smith had 9 and 3/10 seconds within which he 
could have observed the approach of the plaintiff's automobile (Appel¬ 
lant’s brief 9). This computation might have some basis in the abstract. 
However, when the physical factors adjacent to the intersection are con¬ 
sidered it loses all convincing force. The photograph designated as de¬ 
fendant’s Exhibit No. 7, included in appellee’s appendix, lends vivid sup¬ 
port to the information on the plat designated as defendant’s Exhibit No. 

4 to the effect that there is a 5. 90 degree grade upward from the inter¬ 
section west on Albermarle Street. The photograph also demonstrates 
that the crest of this rise is only approximately one-half block from the 
intersection. Marie Miller approached the intersection at the speed of 
20 to 25 miles per hour, according to her own testimony, (JA. 7, 12) 
which speed was undiminished up to the time of collision. At that speed 
her automobile covered from 30 to 37-1/2 feet a second. The reason, 
therefore, for Earl Smith’s failure to see her automobile when he emerged 
from behind the stone wall is obvious for at that time she was from 270 to 
335 feet from the point of impact and would not have been visible. Earl 
Smith was not required to keep his gaze fixed to his right as he entered 
into the intersection. Indeed, as a matter of law, he was required to keep 
a lookout also to his left. It cannot be said that he was negligent in failing 
to keep the area to the west on Albermarle Street in observation at all 
times. When he looked again to his right he noticed the ’’flash” of the ap¬ 
proaching automobile and immediately attempted to stop. This is all that 
he could reasonably be required to do. 

Marie Miller, on the other hand, must have been able to observe 
the automobile of Earl Smith in the intersection at all times after she 
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crossed over the rise immediately prior to her entry into the intersec¬ 
tion. At the speed at which she was traveling, according to her own ’ 

testimony, she could not have seen the intersection for more than 5 or 
6 seconds because in that length of time she covered from 150 to 220 
feet. During that same time interval Earl Smith would have proceeded 
only 15 to 18 feet. 

The claim of appellant’s counsel that Marie Miller was oblivious 
to her peril and that Earl Smith had reason to know of this obliviousness 

i 

is completely lacking in support. Marie Miller admitted that she was 
very familiar with the condition that existed with reference to the blind 
corner at this intersection. She stated that she knew that extreme cau¬ 
tion was required. Knowledge and appreciation of the danger is inconsis- \ 

i 

tent with a claim of obliviousness to it. Appellant’s claim that EarlSmith 
knew of the alleged obliviousness is based upon the fact that when he saw 
the automobile driven by Marie Miller immediately prior to the collision 
he noticed that its driver’s head was turned to the right as though she 
were talking to the passenger (JA 34, 36). Marie Miller testified that 
she looked to the right as she approached the intersection in order to as¬ 
certain whether traffic was approaching from that side (JA. 8). The fact 
that she did look to the right does not constitute notice to an observer of 
an intention to proceed with undiminished speed into an intersection which 
was already occupied by another vehicle. Earl Smith had a right to as¬ 
sume that automobiles approaching that intersection after his entry into it 
would stop or slow sufficiently to allow his passage. Jackson v. Capital 
Transit Co ., supra ; Washington Ry. & Electric Co. , supra; Lewis v. 

Shiffers , supra ; Bland v. Hershey , supra . Marie Miller’s position was 
not one of peril until she was so close to the intersection as to be unable 
to stop at the speed at which she was driving. Officer McPherson testified 
that there were no skid marks from either vehicle prior to the point of im¬ 
pact (JA 32). There was no testimony with respect to where Earl Smith’s 
automobile was when Marie Miller’s automobile became visible nor was 
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there any testimony with respect to where his vehicle was when he actu¬ 
ally saw her automobile. There is nothing from which a jury could have 
reasonably concluded that Earl Smith could have stopped in any shorter 
time or space than he did. The burden was upon Marie Miller to estab¬ 
lish these essential facts and her failure to do so precludes her reliance 
upon the doctrine of "last clear chance”. 

The argument of appellant’s counsel with respect to the applicabil¬ 
ity of the last clear chance doctrine is manufactured from computations 
which consider only the movement of the automobile of Earl Smith. These 
computations are not a substitute for evidence. However, even assuming 
their validity, the court is presented with a situation strikingly similar 
to that presented in Capital Transit Company v. Smallwood , supra . 

That case involved an intersectional collision between an automo¬ 
bile and a streetcar. Plaintiff testified that he saw the streetcar when it 
was 60 feet from t he intersection travelling at the rate of approximately 
25 miles per hour. Plaintiff was at that time about 35 feet from the in¬ 
tersection and was travelling approximately 10 to 12 miles per hour. 

He stated that he did not observe the streetcar again until it was "practi¬ 
cally on me". His reliance was also placed upon a technical right of 
way. This court reversed the judgment entered upon a verdict in favor 
of the plaintiff which was based upon instructions including the last clear 
chance doctrine, stating at page 16: 

"He relies on the last clear chance doctrine to res¬ 
cue him from the consequences of that negligence. 

But that doctrine does not apply unless the negligent 
plaintiff either is oblivious to his peril or is unable 
to extricate himself from his danger ... no rea¬ 
sonable juror could have believed that he was ob¬ 
livious to the danger, nor that he could not have ex¬ 
tricated himself. " 
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B. THE TRIAL COURT'S INSTRUCTION WITH RESPECT TO 
THE RELATIVE DUTIES OF DRIVERS APPROACHING CON¬ 
TROLLED INTERSECTIONS FAIRLY AND ACCURATELY 
STATED THE APPLICABLE RULES OF LAW. 

Appellant contends that the trial court erred in its failure to speci¬ 
fically adopt the language contained in requested instructions 6 (a) and 
6 (b). It is well established that the courts are not required to give in¬ 
structions in the precise language advanced so long as the instruction 
given accords with the established law of the jurisdiction. Li ppman v. 
Williams , 79 U. S. App. D. C. 334, 147 F. 2d 150 (1945); Thomas v. 
United States , 74 App. D.C. 167, 121 F. 2d 905 (1941); Baltimore and 
Ohio R. R . v. Corbin, 73 App. D.C. 124, 118 F. 2d 9 (1940). 

The trial court instructed the jury as follows: 

"Now, the same rule of law applies, of course, to the 
violation of any traffic regulation by the defendant, and the 
jury are instructed that the plaintiffs were traveling on what 
is called a through or favored highway, and the defendant was 
traveling on an inferior roadway. That is, the defendant was 
required to stop before entering into Albemarle Street, and 
upon entering Albemarle Street he was required to exercise 
reasonable care and diligence to ascertain the approach of 
traffic approaching the intersection on Albemarle Street, 
and after he discovered or should have discovered that traf¬ 
fic was entering in the intersection or so close thereto as to 
constitute an immediate hazard, he was required to allow it 
to proceed. 

"In other words, the existence of a stop sign on a road¬ 
way entering or crossing another roadway, gives the right of 
way to a person in or approaching so close to that intersection 
on the favored highway that it requires the one crossing that 
highway against a stop sign to yield the right of way. 

"I shall explain presently to you what I mean by the 
right of way. 

"The jury are instructed that the defendant was under 
a duty to stop his car before entering Albemarle Street, and 
to observe moving traffic and give the right of way to an ap¬ 
proaching vehicle which would constitute an immediate hazard. 

By an immediate hazard is meant a vehicle so close to the 
intersection that should it continue with undiminished speed 
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and should the unfavored vehicle start, the two would reach 
the point where their paths would converge at approximately 
the same time. 

M Now, the requirements of this regulation as to the 
observation of moving traffic is that which a reasonably 
prudent person could and would observe. In other words, 
there is an absolute requirement of stopping. Having 
stopped, one must then exercise all the care and caution 
that a reasonably prudent person in those circumstances 
would exercise, having in mind that he is undertaking to 
cross a street which is protected by a stop sign. He is 
not required to be an insurer against the happening of an 
accident or injuries but he is required to exercise all of 
that care and caution which a reasonably prudent person 
would exercise after having come to a stop, to observe 
moving traffic that was already in the intersection or 
would be an immediate hazard if he undertook to cross it. 

M The jury are instructed that if you find that the de¬ 
fendants automobile and plaintiff Miller’s automobile en¬ 
tered into the intersection at about the same time, then 
you are instructed that the plaintiff Miller had the right of 
way as a matter of law. 

TT The jury are instructed that the duty of the driver 
of an automobile to look is not merely one of looking but 
is one of observation, and he must look in such an intelli¬ 
gent and careful manner as to enable him to see what a 
person in the exercise of ordinary care and caution, for 
the safety of himself and others, would have seen under 
like circumstances. 

"I think I have already told you, but I will state it 

again: 

’’The jury are instructed that the violation of a traf¬ 
fic regulation is negligence per se, and if you find that 
such violation was the proximate cause of the injuries, 
then the person violating such regulation is liable therefor. 

’’The jury is instructed that a person who is exercis¬ 
ing ordinary care, has a right to presume that others, too, 
will perform their duty under the law and has a further 
right to rely and act on that presumption until or unless it 
would appear to that person as a reasonable and prudent 
person to do so would cause injuries to others. 


16 


"Now, stated just a little differently, that gets to the 
definition of what is a right of way. Now, the right of way 
is not an absolute right. One having the right of way has a 
right to proceed upon the assumption that others using the 
highway will yield such right of way, but one may not pro¬ 
ceed if it would appear to a reasonably prudent person that 
to do so would result in a collision with a person or vehicle 
not yielding the right of way. 

"One does not have the right to go ahead and exercise 
the right of way when it would appear to a reasonably pru¬ 
dent person that to do so would result in injury. That is 
what that means. " (J. A. 22-24) 

This instruction accords with the well established law in the District of 
Columbia. Hockeisen v. Smith , 81 U.S. App. D.C., 323; 158 F. 2d 100 
(1946); Navarro v. Mayo, 81 U.S. App. D. C. 34, 154 F. 2d 313 (1946); 
Bland v. Hershey , 60 App. D.C. 226, 50 F. 2d 991 (1931); Standard Oil 
v. Sheppard, 80 U.S. App. D.C. 71, 148 F. 2d 363 (1945); Custom Taxi 
Cabs, Inc , v. Hatch , 110 A, 2d 690 (Man. App. D.C. 1955); Sibert v. 
Ellis , 108 A. 2d 541 (Mun. App. D.C. 1954); Grant v. Williams , 

94 A. 2d 475 (Mun. App. D.C. 1953); Johnson v. Yellow Cab, 93 A. 2d 
566 (Mun. App. D.C, 1953); Lewis v. Shifters , 67 A. 2d 269 (Mun. App. 
D.C. 1949); Hinckle & Co . v. Gerondikas, 48 A. 2d 459 (Mun. App. D.C. 
1946); Yellow Cab v. Sutton , 37 A. 2d (Mun. App. D.C. 1944); Towles 
v. Arcade Sunshine Co ., 32 A. 2d 870 (Mun. App. D. C. 1943); Herndon 
v. Higdon , 31 A. 2d 854 (Mun. App. D.C. 1943); Raaen v. Southern Oil 
Supply Co ., 31 A. 2d 659 (Mun. App. D.C, 1942). 

The argument of appellant’s counsel amounts to a plea that liability 
be automatically Imposed upon one who enters a favored highway and 
thereafter is involved in a collision. This very nearly is the effect of the 
rule which has been adopted in the State of Maryland. Hedin v. Capital 
Transit Company , 221 F. 2d 41 (U.S. C. A., D.C. 1955), cf. Standard 
Oil v. Sheppard, supra. However, in the District of Columbia it is well 
established that the right of way accorded to the user of a favored highway 
is relative rather than absolute. As stated in Raaen v. Southern Oil 
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Supply Co., supra, at page 660: 

"It did not, however, give defendant’s driver the 
privilege of driving blindly down 12th Street, nor to 
brazen his way into traffic simply because he was on a 
boulevard street." 

According to the testimony of Marie Miller and that of her com¬ 
panion Emelia Doonan, their approach to the intersection at 36th and 
Albermarle Streets, N. W. constituted a complete and reckless abandon 
of their duties as users of the public highways in the District of Columbia. 
They must admit in view of testimony introduced that Earl Smith’s auto¬ 
mobile was in the intersection for a substantial period of time prior to 
their entry into it. They must also admit that they did not reduce their 
speed when approaching the intersection and that they did not observe 
the slow moving automobile with which they were in collision until im¬ 
mediately before the impact. Emelia Doonan testified that she was looking 
at the landscaping of the yards which they passed and a fair reading of 
the testimony leads one to the conclusion that Marie Miller was also 
doing something which was completely foreign to the obligations which 
she imposed upon herself by undertaking to operate a motor vehicle. As stated 
by this court in Hockeisen v. Smith, supra, at page 324: 

"Automobile drivers in crowded traffic cannot reck¬ 
lessly disregard the essentials of careful driving and 
throw upon others the whole burden of protecting all per¬ 
sons potentially involved under penalty of liability for the 
ensuing damages. ’’ 


CONCLUSION 

The jury concluded that the passenger in appellant’s automobile 
was entitled to recover from Earl Smith and that Marie Miller was to pay 
one half of the amount. Inherent in that conclusion is the finding that 
the negligence of Marie Miller was a proximate cause of the collision. 
Appellant’s claim to entitlement to an award of damages is based upon 
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her contention that the facts provided a fair basis for the application of 
the doctrine of ’’last clear chance. ” Her reliance upon that doctrine is 
based upon the thought that although she was negligent she should be en¬ 
titled to a recovery because she filed suit first. There can be no ques¬ 
tion but that under the facts Marie Miller, if anyone, had the last clear 
chance to avoid the collision complained of. The happenstance whereunder 
she is the one who is alleged to have sustained injuries and has filed her 
complaint first, thereby beating the defendant to the court house, does 
not change the facts or the law involved. The trial court properly denied 
the requested instruction and the judgment entered upon the jury verdict 
should be sustained. 
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